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FOREWORD ; 


During the past two years, the fifty-year-old Sherman Act has achieved a vitality 
unprecedented in its existence. Its invigoration is due to no amendment of its terms 
nor to sudden change in the economy in which it operates. What has happened is 
that the personnel of the agency charged with the Act’s enforcement, the Antitrust 
Division of the United States Department of Justice, has been increased to approxi- 
mately eight times the size which it had averaged during the preceding fifteen years 
and the range of its activities has been extended in like proportion. 

It was this sudden enlargement of the staff of the Antitrust Division which led 
to the publication of this issue of Law anp Contemporary Prosiems. To furnish 
the Division’s new personnel a broad acquaintance with its work there was organized 
within the Division during the winter of 1938-1939 a series of lectures surveying 
problems relating to the Sherman Act and its enforcement and describing the Divi- 
sion’s activities in enforcing a number of the thirty-odd other statutes entrusted to its 
charge. The response accorded this series led to the decision to bring those lectures 
dealing with the Sherman Act into form suitable for publication so that they might 
be available not only to persons later added to the Division’s staff but also to the 
legal profession and the interested public. 

With that end in view, the editor of this quarterly was requested last summer to 
supervise, in association with Edward H. Miller of the Antitrust Division, the prep- 
aration of the material for publication in book form. Several of the lectures had been 
given extemporaneously and existed only as stenographic notes; a number contained 
confidential matter which had, of course, to be deleted; in some instances the addi- 
tion of material was called for to bring the discussion abreast of developments subse- 
quent to the time of the original lecture series. But despite the changes required, the 
original scope and character of the material was not abandoned: it was to remain an 
introduction to the subject and not to attempt detailed or comprehensive treatment. 

As the process of revision progressed, an invitation was tendered to Law anp 
ConTEMpPorARY Pros_eMs to publish the series in lieu of one of its customary sym- 
posia. It was recognized that the material could rightly be termed “one-sided,” for 
the purpose of its publication was to present solely the views of those officially con- 
nected with the Antitrust Division. However, it should be stated that the opinions 
expressed are the personal opinions of the authors and, with the exception of the 
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views of Assistant Attorney General Arnold, are in no sense official. In the decision 
to accept the invitation, these facts were accorded full consideration. It was felt that 
the very source of the articles gave to them a special significance. The opinions of 
those entrusted with the enforcement of the Sherman Act today are of immediate 
importance to persons who are or may be affected by its application and constitute 
a datum of fundamental value to the student of governmental control of business 
activity. Seldom is an equal opportunity to obtain such information presented. We 
believe this quarterly fortunate in being able to serve as a medium for its publication. 

The subject matter of the issue may be divided roughly into two parts: the first 
dealing with problems of policy and substantive law posed by the Act; the second 
directed to the procedure of enforcement. The opening article, however, cannot be 
thus classified, for in developing his views of the function of the Sherman Act in our 
economy and the objectives and methods of the Antitrust Division’s present adminis- 
tration, Assistant Attorney General Arnold makes evident that what a statute is 
depends in large measure on how it is enforced. 

The succeeding article by Walton Hamilton, economist on the Division staff and 
Professor of Law at Yale, places the Sherman Act in historical perspective. The 
author traces the course of legal protection to competition from its medieval origins 
to the present day, noting its adaptation to, and effect upon, the changing industrial 
pattern and devoting special attention to its role in the development of American 
constitutional law. Professor Hamilton’s article is followed by an article by Charles 
H. Weston, Division attorney, classifying and briefly analyzing the major Supreme 
Court decisions concerning the application of the Sherman Act to industrial com- 
binations created either by merger, consolidation and holding company or by trade 
association activities. 

There follows a group of articles dealing broadly with three perplexing problems 
of special consequence in current antitrust enforcement. The first of these, by 
George P. Comer, Economic Adviser to the Antitrust Division, discusses the phe- 
nomenon of price leadership, the device whereby price uniformities are maintained 
over wide segments of American industry without recourse to the crude restraints 
characteristic of the early days of “trustification.” The second article, by Joseph 
Borkin, Division economist, portrays the use of patent rights as a means of restrain- 
ing competition and notes the steps recently taken with a view to clarifying the 
relation between the patent laws and the Sherman Act. The third article, by Edward 
H. Miller, Division attorney, presents the reasons why the Division rejects labor’s 
claim to blanket immunity from the Sherman Act’s prohibitions and indicates the 
limited range of labor activities which are regarded as in violation of the Act. 

The enforcement procedures under a statute whose sanctions are imposed only 
by litigation cannot be blue-printed as can the administrative machinery of a regula- 
tory agency combining executive, legislative, and judicial powers. The major part 
of the enforcement of the Sherman Act is the preparation and trial of criminal and 
civil cases in the federal courts, cases which are rivalled for complexity and sheer size 
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in few other branches of litigation. What is needed to reveal fully the problems of 
enforcement through proceedings of this sort is case histories. But, however 
illuminating, the chronicle of a single great litigation, with the detail essential to 
accurate portrayal, would alone have required a volume. It was necessary, therefore, 
to deal broadly with the processes and decisions preliminary to litigation, and then 
to select from the processes of litigation itself, the questions of legal procedure that 
confront the prosecuting officials. 

The handling of complaints of violations of the Act and the conduct of investiga- 
tions preliminary and incident to further proceedings are discussed in an article 
divided into three parts, each of which is by an author closely associated with these 
tasks. The authors are Edward P. Hodges, Chief, and Fowler Hamilton, Assistant 
Chief, of the Complaints Section of the Division, and Charles L. Terrel, one of its 
principal investigators. 

Where investigation reveals the need for the institution of proceedings, the ques- 
tion remains whether to proceed by criminal action or by civil suit for an injunction. 
The considerations bearing on this choice are presented in the article following, the 
author of which, Wendell Berge, is first assistant to Assistant Attorney General 
Arnold and the latter’s alternate on the Temporary National Economic Committee. 
In this article the author also describes the employment of the consent decree in 
conjunction with criminal proceedings, an innovation in enforcement procedure 
which has aroused widespread discussion. The article concludes with a brief com- 
ment on the O’Mahoney and Hobbs Bills to add civil penalties to the Act’s sanctions. 

The two concluding articles of the issue present the legal problems to be reckoned 
with in, respectively, the conduct of grand jury proceedings and the trial of cases 
under the Sherman Act. Their authors, John Henry Lewin and Walter L. Rice, 
have been in charge of, or participated in, many of the notable antitrust cases in recent 
years. A number of the points discussed are not relevant solely to antitrust cases, and 
the studies throw light on little known areas of federal criminal procedure. 

For the convenience of the reader, the text of the statute upon which this issue 


is focussed is set forth below. Tiseen St ica 


THE SHERMAN ANTITRUST ACT? 


AN act To protect trade and commerce against unlawful restraints and monopolies. 


Section 1. Every contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, or with foreign nations, is 
hereby declared to be illegal. Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by fine not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by both said punishments, in the discretion of 
the court. 


? Approved July 2, 1890, 26 Strat. 209, 15 U. S. C. §§1-7. 
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Sec 2. Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade or com- 
merce among the several States, or with foreign nations, shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any Territory of the United States or of the District of 
Columbia, or in restraint of trade or commerce between any such Territory and another, 
or between any such Territory or Territories and any States or States or the District of 
Columbia, or with foreign nations, or between the District of Columbia and any State or 
States or foreign nations, is hereby declared illegal. Every person who shall make any 
such contract or engage in any such combination or conspiracy, shall be deemed guilty of 
a misdemeanor, and, on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court. 

Sec. 4. The several circuit courts? of the United States are hereby invested with juris- 
diction to prevent and restrain violations of this act; and it shall be the duty of the several 
district attorneys of the United States, in their respective districts, under the direction of 
the Attorney General, to institute proceedings in equity to prevent and restrain such viola- 
tions. Such proceedings may be by way of petition setting forth the case and praying that 
such violation shall be enjoined or otherwise prohibited. When the parties complained 
of shall have been duly notified of such petition the court shall proceed, as soon as may be, 
to the hearing and determination of the case; and pending such petition and before final 
decree, the court may at any time make such temporary restraining order or prohibition as 
shall be deemed just in the premises. 

Sec. 5. Whenever it shall appear to the court before which any proceeding under sec- 
tion four of this act may be pending, that the ends of justice require that other parties 
should be brought-before the court, the court may cause them to be summoned, whether 
they reside in the district in which the court is held or not; and subpcenas to that end may 
be served in any district by the marshal thereof. 

Sec. 6. Any property owned under any contract or by any combination, or pursuant to 
any conspiracy (and being the subject thereof) mentioned in section one of this act, and 
being in the course of transportation from one State to another, or to a foreign country, 
shall be forfeited to the United States, and may be seized and condemned by like proceed- 
ings as those provided by law for the forfeiture, seizure, and condemnation of property 
imported into the United States contrary to law. 

Sec. 7. Any person who shall be injured in his business or property by any other per- 
son or corporation by reason of anything forbidden or declared to be unlawful by this act, 
may sue therefor in any circuit court of the United States in the district in which the de- 
fendant resides or is found, without respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the costs of suit, including a reasonable 
attorney’s fee. 

Sec. 8. That the word “person,” or “persons,” wherever used in this act shall be 
deemed to include corporations and associations existing under or authorized by the laws 
of either the United States, the laws of any of the Territories, the laws of any State, or the 
laws of any foreign country. 

®*The Act of March 3, ror1, c. 231, 36 Strat. 1167, abolished the circuit courts and conferred their 
powers upon the District Courts. 











ANTITRUST LAW ENFORCEMENT, PAST 
AND FUTURE 


THURMAN ARNOLD* 


No government policy has received such long and unquestioned public acceptance 
as that expressed by the Sherman Antitrust Act. The domination of markets by 
small groups and the concentration of wealth and power in a few have been a matter 
of continuing public concern for over half a century. However, in spite of a govern- 
mental dogma officially dedicated to the economic independence of individuals, the 
growth of great organizations in America has been amazing. The Internal Revenue 
statistics for 1935 show that over 50% of all net corporate incomes is earned by less 
than one tenth of 1% of the corporations reporting, and 84% of the aggregate cor- 
porate net profits is earned by less than 4°% of the corporations reporting. We have 
become a nation of employees. Our private property, our security in our old age and 
the care of our families when we die usually consist of claims held directly or indi- 
rectly against great industrial organizations. 

An understanding of the antitrust law problem calls first for a brief introductory 
statement of the basic economic problem to which the antitrust laws are directed. A 
second section will indicate why antitrust enforcement has failed in the past. This 
will be followed by sections discussing the techniques of effective enforcement; what 
effective enforcement may achieve, with particular reference to the current building 
investigation; and the new responsibilities cast on the Antitrust Division of the 
Department of Justice by the outbreak of war in Europe. In a final section there 
will be presented a plan of organization which should enable the Division to meet 
both its war-time and peace-time duties with maximum efficiency. 


I. Tue Basic Economic Prostem 
The great mass of our population sell their goods, and services, and labor in the 
competitive markets. They buy their necessities in a controlled market. Thus our 
economic structure consists of two separate worlds. The first is a world of organized 
industry and the second is a world of small unorganized business men, farmers, 


*A.B., 1911, Princeton University; LL.B., 1914, Harvard University; M.A., 1931, Yale University. 
Member of the Illinois and Wyoming Bars. Assistant Attorney General of the United States in charge 
of the Antitrust Division of the United States Department of Justice, since 1938; representative of the 
Department of Justice on the Temporary National Economic Committee; Professor of Law, Yale Uni- 
versity, 1931-1938. Author of THe SymsBots oF GovERNMENT (1935); (with Fleming James, Jr.) Cases 
ON TRIALS, JUDGMENTS AND APPEALS (1936); THE FoLKLorE oF CAPITALISM (1937); contributor to legal 
periodicals. 
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laborers and consumers. In the first world, there is the power to maintain high 
prices no matter how much the demand for the product falls off. The result is that 
production drops, men are laid off and this in turn lowers the purchasing power and 
makes the demand drop still further. In the second world, unlimited competition 
still exists and cannot be controlled. In this world live the farmers, retailers, and the 
small business men who supply the consumers with both goods and labor. Here, 
when the supply increases or the demand falls off, prices drop to the bottom, but the 
people go right on producing as much as the conditions of the market will permit. 
In the first world, we have concentrated control, which makes possible high and 
rigid prices, which in turn lead to restriction of production and wholesale discharge 
of labor. In the second world, we find competition, low flexible prices, large produc- 
tion and labor standards often at starvation levels. 

The trouble with the system is that the first of these worlds works at cross pur- 
poses with the second. In the first world, great organizations keep up prices and lay 
off labor. The labor so laid off has no power to purchase the consumer goods 
furnished by the second world. 

In the business decline that came in 1937, our troubles were laid to the accumulation 
of huge inventories which could not be distributed. Industries had speeded up pro- 
duction, enlarged their productive capacity, without any realization that price policies 
should be inextricably linked with productive capacity. Productive capacity was 
planned on a ten-year basis. Price policies were planned on: a three-months basis. 
With the expanding market, most industries attempted, by raising their prices, not 
to distribute the most goods but to obtain the largest share of that expanding purchas- 
ing power. The result was that we had become choked with our own wealth. And 
we have come to realize the absurdity of people going without goods because inven- 
tories of these very goods have become too large. 

It is my belief that that recent decline is going to have the same effect in 
making us face the problem of the linking of prices with production and the linking 
of the problem of industrial organization with distribution that the depression of 
1933 had in making us face the weaknesses of our financial structure. Forced to act 
then, we created the SEC which is now accepted as an organization necessary to 
regulate the marketing of securities. So today we are forced to face the price and 
distribution problem because the organizing genius of the American people will not 
tolerate a series of depressions which are caused principally by the fact that we have 
too much undistributed wealth. I do not believe that the American people will 
submit to going without goods which they see piled up on every side of them simply 
because industrial management is unable to distribute the wealth which industrial 
technicians are able to produce in such quantities. We have the materials, the fac- 
tories, the men and the money. The problem now is to unleash the productive forces 
without taking the short and easy road to industrial autocracy. 

The ordinary man has little understanding of economic structures. He can only 
understand what he sees in front of him. When he observes an industrial manage- 
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ment which for no understandable reason is unable to distribute the goods which it 
makes, he turns to new leaders. They at least promise him something and he feels 
that he has nothing to lose. And preaching and denunciation of totalitarian systems 
of industrial control is as useless as preaching against disease. 

There are of course two ways of running industry to capacity and distributing its 
product. The one is to establish conditions where competitive independent industries 
can maintain themselves. The other is for the state to regulate the centralized indus- 
trial power which has been allowed to develop. This way is roughly represented by 
the model of the collective states of Europe in which centralized industry is con- 
trolled by the iron hand of government and effective distribution of goods is thus 
insured. The other path leads to an economy similar to that of Sweden, where 
government control is limited to the necessities of giving security to independent 
business. 

The inevitable end of industrial control by private combinations, cartels and trade 
associations is illustrated by Germany today. Prior to the First World War that 
country had no antitrust law, but industrial self-regimentation was counter-balanced 
by a strong centralized govcinment, ready to adopt necessary socialistic legislation. 
In the depression that followed the war, a weak government in Germany permitted 
the self-regimentation of industries to proceed without restriction. That system of 
industrial concentration without public responsibility failed disastrously. Public dis- 
content forced the enactment in 1923 of a decree similar in purpose to our antitrust 
law. But unfortunately for Germany its tradition of free enterprise was too weak. 
The law was never enforced. The year 1927 witnessed the last gasp of free enterprise 
in Germany. A Federal Economic Commission was appointed to study the mo- 
nopoly problem. It sat for three years and produced nearly 40 volumes. The activities 
of this Commission are interesting because the arguments for the cartel system were 
identical with the arguments now being used to oppose enforcement of our antitrust 
laws. First, there was the theory that enforcement of the antitrust laws created 
uncertainty in business. Then the socialist planners of Germany argued that out of 
their enforcement no planned economy could result. The trade associations insisted 
on protection against the chiseler. The unions believed that higher wages would 
come from large and prosperous cartels. So the Commission ended on the note of 
letting business combinations alone. 

With this encouragement German business regimentation drifted to its logical 
conclusion. Industrial Germany became an army with a place for everyone and 
everyone required to keep his place in a trade association or a cartel. Here was 
arbitrary power without control and’ regimentation without leadership. That power 
exercised without public responsibility was constantly squeezing the consumer. 
There was only one answer. Germany was organized to such an extent that it 
needed a general and Hitler leaped into power. Had it not been Hitler it would 
have been someone else. 

It is my hope that we are not going to drift through the channels of centralized 
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industrial power into the harbor of centralized government control of that power. 
We have gone far along that road, as the figures below on income testify. There 
are countless others showing the same tendency. Yet I am convinced that as yet 
they only represent a tendency which can be cured. They do not yet mean that 
independent business cannot regain its share in the national income. 

With families on the verge of starvation, we have been everywhere confronted 
with idle machinery and idle labor, because the prices at which goods were sold had 
no relation to their distribution. This has not been a condition which came upon 
us suddenly. It had a long progressive development. According to figures prepared 
by the Brookings Institution, the amount of goods we actually produced from 1922 
to 1933 fell short of the amount which we might have produced by an efficient use 
of our, machinery and labor by the colossal sum of 248 billion dollars. There are 
slightly less than thirty million families in our population. Had we been able to 
utilize our productive capacity, each of these families could have had eight thousand 
dollars more in food, clothing, and housing—a sum greater than 87% of the families 
in the United States could save in a lifetime. 

This is the most dangerous kind of waste, and if it were true that the present 
efficiency in distributing goods of the present democratic organization of America 
were the best that independent business could produce, there would be much to be 
said in favor of regimentation. In times of chaos, military organization is always 
the easiest way out. An army does not refuse to feed its soldiers, nor does it keep 
them on a lower level of subsistence than the Commissary and the Quartermasters 
Corps can afford to furnish. Our present methods are doing that very thing. We 
have not yet found a way of passing on to the great mass of the public the benefits 
of modern industrial technique. This is vividly reflected in the income of American 
families. Eighty-seven percent of our population receives less than $2500 a year; 
sixty-five percent of our families receive less than $1500; and eleven million families 
are fighting starvation. The great mass of people have no security for the future. It 
is the realization of these hard facts that has made our antitrust policy the most im- 
portant economic issue before us today. A nation is in danger when the majority of 
its population has nothing to lose. 

But what have the antitrust laws to do with the distribution of goods? Why 
should a law which has been consistently ignored for half a century suddenly become 
the center of such intense public concern? The Sherman Act has never before been 
an important economic factor. Its chief function has consisted not in preserving com- 
petition itself but in dramatizing the ideal of competition. Why, then, should it 
suddenly be forced into the limelight at this particular time? 

In the antitrust laws is found the only expression of our competitive ideals which 
we now have. Just as the Supreme Court represents the ideal of the rule of law, so 
do the institutions which center around the antitrust laws represent the ideal of a 
society of independent competing business men and farmers. This is what we call a 
Democracy. Abandonment of the competitive ideal in favor of a centralized eco- 
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nomic structure seems to us to be the abandonment of Democracy. It is my convic- 
tion that if we do not center the development of tomorrow around the ideal expressed 
in the Sherman Act, ineffective though that ideal may have been in the past as a 
practical agency, the last obstacle to complete industrial autocracy will have disap- 
peared. We will be on our way to an economic organization which follows the line 
of Germany rather than that of Sweden. 

When competition is destroyed there is no alternative except to interfere with and 
regulate arbitrary power to maintain rigid prices. In other words, monopoly means, 
sooner or later, government interference in business. I am willing to face that prob- 
lem when the need arises. Yet it is precisely because I do not wish those areas of 
necessary interference to increase and because I want to keep the government out 
of business that I am an advocate of the consistent enforcement of the antitrust laws. 


II. Wuy Enforcement Has Fartep IN Tue Past 


The antitrust laws are the traditional instruments to preserve a competitive econ- 
omy. They have been on the books almost fifty years, during which they have made 
business less ruthless and more polite, but they have not stopped the concentration 
of economic power. The practical question before us is how far they are capable of 
accomplishing their ends in the future. In order to answer that question, we must 
diagnose why they have failed in the past. 

The answer to that question is far easier than most people imagine. The antitrust 
laws have not failed. It is the organization provided for their enforcement that has 
failed. The reason is the simple one that you cannot police a country of one hundred 
and thirty million people with a corporal’s guard. We have tried defining, preaching, 
denouncing and compromising. We have built up a great system of principles which 
are supposed to work because of their force as examples and precepts. Indeed, we 
have tried everything except to get an organization together and do an actual, prac- 
tical job of policing. Thus we have kept alive the ideal of competition and permitted 
unrestricted building of industrial empires at the same time. 

Let me illustrate the fundamental defects in our enforcement organization by the 
era of Theodore Roosevelt when trust-busting was supposed to be at its height. To 
read the history of that time is to get the impression that antitrust enforcement was 
one of the principal activities of government. How many employees were engaged 
in it? You will be surprised when I answer that the personnel of the Antitrust 
Division during that famous crusade consisted of only five lawyers and four stenog- 
raphers. Follow the enforcement organization of the antitrust laws during the 
intervening years, years of the greatest industrial growth and economic power which 
any government has ever known. From 1914 to 1923 there averaged only eighteen 
attorneys in the Antitrust Division. When the present administration came into 
office, there were only fifteen. Today, it has been increased to about one hundred 
and ninety. This small group is supposed not only to police the enforcement of 
antitrust laws covering the industrial activity of 130,000,000 people; at the same time 
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it must handle all legal proceedings connected with thirty-odd other major acts of 
Congress. 

Compare this to other government activities with less comprehensive tasks. The 
Maritime Commission has a personnel of 1,200; the Civil Aeronautics Authority has 
2,800, though the function of neither of these approaches in extent that of the enforce- 
ment of the antitrust laws, for which a total personnel of under 400 is available. A 
closer illustration is that of the Securities and Exchange Commission. It has eight 
regional offices and a personnel of over 1,200. If you were to leave all existing 
securities statutes on the books and take away all of the personnel of that Commission 
except 400, its enforcement program which is so widely applauded today would be 
completely wrecked. 

The enforcement of the antitrust laws in the past has been a series of crusades. 
This is an accurate description. A crusade is concerned more with the dramatization 
of an ideal than with continuous practical control. So long as the personnel of the 
Department is so small that violations of the antitrust laws must be ignored, because 
there is no one to investigate them or try the violators, we have no practical control 
of the situation. With such an enforcement organization, antitrust cases must be 
selected on the basis of their relative importance while the vast mine-run of offenders 
are permitted to go their way unmolested. But to obtain a policing force adequate to 
accomplish economic results there must be public understanding and support. The 
antitrust problem must be brought to the public and not reserved for the abstract 
consideration of the lawyer or the economist. 

The questions before the public are these. Shall we continue the Billig of easy 
acquiescence in the enforcement of our antimonopoly policy? Can we content our- 
selves with the dramatization of the ideal of competition by an occasional case while 
thousands of offenses are ignored? This has been the policy in the past. Of course, 
it is better than nothing. While it has not stopped the concentration of power, never- 
theless it has saved us from the European cartel system. It has had an important 
effect upon the ethics of American business by preserving our competitive ideals. 
All this has been unquestionably worth while. The question which confronts us 
today is not whether we should abandon the enforcement which we already have, 
but whether that enforcement is enough. 

Let us observe the effects of the failure to provide adequate administrative 
machinery to enforce the law under the present difficulties which face the Depart- 
ment of Justice. These difficulties fall under two classifications. 

First, there is a complaint that the antitrust laws are not clear and that business 
men do not know how they apply to the particular problem of the industries in 
which they are engaged. The reason for the absence of a definitely stated antitrust 
policy in the past, has been due to the confusion about that policy. 

One outstanding source of confusion has been the fact that we have considered 
the intent as more important than the results. This has made it a problem of cor- 
porate morality; courts and prosecutors have been busy pursuing that will o’ the 
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Wisp, corporate intent, while economic results were ignored. The issue has been 
confused by the notion that we are trying to determine whether great business 
organizers were bad men or good men. But the trust problem today is not a problem 
of private morals. It is not a question of the good or bad intention of the monopolist. 
Whether some of the largest and most exacting monopolies are directed by men with 
criminal or benevolent intentions is purely a matter of accident. It is the results 
growing out of their operation of the price and marketing machinery, which are 
significant for our purposes. 

Actually the violation of antitrust laws by great industrial leaders does not 
usually fall in that class of offenses which involve moral turpitude. It is more like 
passing through a traffic light at high speed without the intention of harming anyone. 
This makes it less immoral but not less dangerous. Nevertheless, the predominance 
of the moral element has thrown a fog over antitrust prosecutions. It has created 
sympathy because of the predominant achievements of many of the defendants and 
gives rise to what I call the “put yourself in his place” argument as a human defense. 
Today we are being accused of lack of gratitude for the benefactions. Obviously, if 
the Department of Justice were to consider such arguments, however appealing, it 
would be cast adrift upon a chartless sea of sentiment. 

Another source of confusion is the tendency to treat antimonopoly policy as a 
choice between conflicting general principles. This may be illustrated by the remark 
of a well-known commentator that behind the Temporary National Economic Com- 
mittee’s investigation lay a conflict between a group seeking to show that bigness in 
business is bad and a group which seeks to frighten big business into accepting gov- 
ernment regulation as a substitute for actual disintegration, the economic planners. 

In view of the attitudes in the past it is natural enough to suppose such a conflict 
exists. Actually, however, there is no conflict between the groups of persons the com- 
mentator named nor is there any reason for such a conflict. As a generalization it is 
as meaningless to say that small units are better than big units as to say that small 
buildings are better than big ones, or that low buildings are better than high ones. 

When applied to concrete situations these metaphysical differences disappear. No 
governmental group that I know of desires either to break up efficient mass produc- 
tion, or to justify combinations going beyond efficient mass production, which are 
instruments arbitrarily assessing inflexible prices. The question as to which side of 
the line any particular industry falls on can be determined not by arguing conflicting 
principles but by factual investigation. On the facts men might still disagree, but it 
would not be a disagreement on principle. On the other hand, if an industry has 
gone so far on the path of monopoly control that competition can never be restored, 
government regulation is necessary. The question of restoring competition actually 
is again a judgment on facts and not of conflicting schools of thought. 

The second major difficulty which confronts the antitrust enforcing officers is the 
prevalence of violations by respectable business men. They are often careless and 
ignorant rather than malicious—the result of long years of sporadic enforcement. 
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After a period of fifty years of only occasional enforcement, violations of the 
antitrust laws have become so common as to cause no comment. Lawyers in many 
communities have been scarcely aware of their existence. They have not been a 
problem considered in making business deals. Of course, there has been the chance 
that the Antitrust Division with its small personnel of men might find time to 
prosecute. This chance has been as remote as is the chance that a man driving eighty 
miles an hour along an unpatrolled road will be arrested. 

In that state of enforcement of the antitrust laws, coercion and inflexible prices of 
course have been used as frequently in small businesses as large ones. Small towns, 
with their agreements between leading grocers and trade associations, built up with 
biased hopes of cooperation, have been constantly violating the antitrust laws. The 
process has followed a pattern. The most respectable business men ordinarily with- 
draw from the meeting so they will not notice what is going on. They should not 
be criticised for this any more than the president of a university should be criticised 
for not attacking the athletic administration which somehow or other hires a coach 
who in turn hires football players. 

The competitive struggle without effective antitrust enforcement is like a fight 
without a referee. In such a contest, the man who puts on brass knuckles will win. 
This situation will not be solved by hanging mottoes of fair play on the four posts 
of the ring. The trouble has been that due to inadequate policing, the referee has 
been absent in most sections of American industry. We should not blame great 
industrial organizers. In a hard-played game, an aggressive team will go as far as 
the imposition of penalties permits or else it will lose to the team which does. If a 
single company in an industry turns buccaneer, self-preservation requires that others 
follow, in the absence of a referee. This is the necessity of fighting fire with fire. 
As early as 1921, Mr. Adolph Zukor made a speech in which he predicted the misfor- 
tunes which would come from the monopoly control of theaters. He then became 
one of the leaders in acquiring control of theaters. It is not fair to criticise Mr. Zukor. 
With the acquiescent policy of the government from 1920 to 1930, he had to acquire 
control or someone else would have beat him. We cannot refuse to penalize rough 
play in the competitive game and then complain because the more gentle team is not 
successful. 

What has happened in this country is that a number of groups have gotten into 
control of what I have called economic toll bridges which enables them to impose 
charges on others who have to pass over them to buy or sell their goods. These toll 
bridges are of many different kinds. Not all of them are illegal, but each of them 
gives the owner of the toll bridge the power to coerce and to tax others. To give a 
picture of the problem, I shall list some of the typical practices of the building indus- 
tries which have been found in recent government proceedings or investigations or 
are involved in substantial complaints to the Antitrust Division. 

Producers of building materials have fixed prices either by private arrangement 
or as the principal activity of trade associations. Owners of patents on building 
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materials have used them to establish restrictive structures of price control, control of 
sales methods, and limits upon the quantities sold, in direct contradiction of the 
broad intent of the patent laws to encourage, through inventions, the development 
and spread of new productive methods. In some groups the various producers have 
subscribed to the theory that every member of the industry should have a definite 
share of whatever business there is to be done, and that no concern should try to 
get more than its share by price competition. 

Various groups of distributors of building materials engage in two kinds of re- 
strictive practices. First, they try to raise the price of their services by establishing a 
fixed mark-up between the price they pay the manufacturer and the price at which 
they resell. For this purpose they collusively determine their mark-up or their selling 
price, and sometimes agree among themselves to boycott manufacturers who will 
not cut off supplies from price-cutting distributors. Sometimes they conspire with 
manufacturers’ groups to establish a joint price control binding upon the manufac- 
turers’ and the distributors’ organizations alike. 

Contractors who erect buildings add their own systems of restraint. Many con- 
tracting groups maintain bid depositories in which copies of all bids and estimates 
are supposed to be filed prior to the award of the contract. In some of these deposi- 
tories the bids are opened before the contract is let and the information thus obtained 
is used to coerce low bidders to withdraw or raise their bids. Other contractor groups 
maintain central estimating bureaus which calculate the cost of the job and supply 
the various contractors with the bids they are to make. Some bidding rings determine 
in advance which contractor is to get the job and arrange their bids so that everyone 
else bids higher than he. In addition to these efforts to control their charges for 
services, many of these groups set up little closed markets from which they exclude 
outside contractors or new types of services. 

The building trades unions often participate in these policies of restraint and add 
new restraints of their own. In recent years they have frequently been used as the 
strong-arm squads for collusive agreements among contractors, refusing to supply 
labor where the contractors’ ring wishes labor withheld. In other cases the unions 
themselves have refused to permit the use of new products or new processes because 
of their fear that the new method might make it possible to erect a house with fewer 
hours of labor than the old. 

Such practices crystallize and lead to legislative restraints on trade. Many build- 
ing regulations are, in reality, protective tariffs. The licensing and registration of 
contractors by boards of contractors affords a ready means of discipline over contrac- 
tors. One statute applies a method of rating bidders according to vague standards 
interpreted by the contractors themselves. It then puts handicaps on out of the state 
contractors and out of the state products. This is not an isolated example. Yet on 
top of such legislative restrictions must be added municipal ordinances designed to 
restrain competition. They start out from the fact that there must be protection 
from fire and safeguards of minimum health requirements. They develop into 
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legally established boycotts, particularly relating to walls, roofs, electrical work, and 
plumbing. 

Ineffective enforcement of the antitrust laws has led to the development of condi- 
tions such as those described above. Confronted by such situations, the Antitrust 
Division has been compelled to seek methods of enforcement which would be at 
once effective and constructive. 


III. Tue TEcHNIqQveE oF Errecrive ENrorcEMENT 


Most important in the effective, constructive enforcement of the Sherman Act is 
the application of the Rule of Reason with respect to combinations in restraint of 
trade. This Rule envisages three situations in which a rigid application of com- 
petitive standards is not possible, under the economic necessities of a machine age: 


1. Combinations which actually contribute to the efficiency of mass production should not 


be destroyed. 
2. Concerted action on the part of groups of competitors in order to insure orderly market- 
ing conditions should not be considered unreasonable. 


3. Where competition has been destroyed mere imposition of penalties does not re-create 
it. Economic dislocation in great industries must be avoided. 


These principles have no meaning except when applied to concrete situations; the 
reasonableness of combination can not be determined in the abstract. A case by case 
adjustment between the techniques of mass production on the one hand and free 
competition on the other is the only method by which reasonable and fair enforce- 
ment of the antitrust laws can be effected. Mere imposition of penalties is often 
insufficient. Where the facts of any industrial situation make a particular combina- 
tion reasonable, the civil procedure should be used as a means of settling the question 
and to give business men a guide. This is not a regulation of what business must 
do, but a clarification of what business may do. The great advantage of applying 
the Rule of Reason is that it allows us to take up one problem at a time in the light 
of its particular facts. This is the only way of avoiding the pitfalls of general regula- 
tion and permanent social planning. 

This case method of developing and clarifying the law is in accordance with our 
judicial tradition. It has peculiar utility with respect to the Sherman. Act because in 
interpreting that act in a particular case there must be an exercise of judgment after 
factual investigation on at least one of two questions. The first is this: Does a par- 
ticular organization go beyond the necessity of efficient mass production and become 
an instrument of arbitrary price control? The second question is: Does a particular 
combination of organizations or individuals tend to create orderly marketing condi- 
tions, or is it an instrument to maintain rigid prices or to coerce competitors? The 
answers to these questions for the benefit of American industries must follow 
factual investigations of each industry, and will only be obtained by presenting the 
facts to the courts in a number of different cases to develop our activity. Therefore, 
the clarification of the law is inextricably bound up with the efficient prosecution of 
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a great many cases, not a selected few. The thousands of price fixing agreements 
and instances of coercion of small businesses which are now unprosecuted are 
gradually changing this country into an industrial autocracy. Attempts to clarify 
the law in the abstract while violations go uncurbed are useless. 

The case by case clarification of the law also points the way to legislative im- 
provements. If I am correct in my belief that blanket amendments to the Sherman 
Act would be valueless, and perhaps dangerous, then it is the only intelligible 
guidepost for Congress. 

An essential complement to the case method of clarifying the law is the use of 
public statements, to explain the decisions and attitudes of the Department of Justice 
in the selection and prosecution of each case. 

This policy was officially announced by Attorney General Cummings on May 
18, 1938: 

The aim of these statements in connection with any particular proceeding or investiga- 
tion is to serve (1) as a guide to businessmen who seek information on the probable action 
of this Department in similar circumstances; (2) to aid the Department itself in formulat- 
ing a consistent policy of antitrust law enforcement; (3) to serve as a warning to those 
engaged in similar illegal practices; and (4) to call the attention of the Congress to the 
interpretation and application of antitrust laws by the Attorney General, as they may have 
a bearing upon contemplated legislation. . . . 

In general, the statements will cover (1) the conditions which the Department believes 
to exist in the particular industry which create monopolistic control or restraint of trade; 
(2) the reason why the particular procedure was followed, whether a civil suit, consent 
decree, criminal prosecution, acceptance of pleas of nolo contendere, or dismissal of the 
proceeding; and (3) the economic results which are to be expected from its action in the 


particular case. 


With present personnel, there is no way that I know of to avoid the use of dis- 
cretion and judgment in the conduct of the Antitrust Division. All complaints can 
not be prosecuted. A selection must be made. Therefore, the grounds underlying 
that selection should be publicly stated in each case to the end that a consistent and 
open policy of prosecution may gradually be derived from statements in connection 
with individual cases. 

In the past there has been no continuing practice of announcing at the initiation 
of each prosecution why that particular prosecution was brought. The complaint 
itself, directed at the narrow issue of the case, is not a sufficient guide because legal 
strategy necessarily plays a large part in its draftsmanship. It is a well-known fact 
that business men have always found difficulty in interpreting the policy of the 
Department of Justice. The need for information on its policy is evidenced by the 
countless memoranda which are submitted to the Department in the hope of getting 
some indication of the Department’s attitude. The rulings of no other department 
can give that information, because it is what the Department of Justice is going to 
do and not what other departments think which is important to business men. 

There is no reason why information as to the policies of the Department of 
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Justice, so long as it does not involve the granting of individual immunity, should 
not be available to businessmen. The distribution of that information may be of 
advantage to both sides. So far as the Government is concerned, it should prevent 
the argument of acquiescence in the cases where the Government has not actually 
prosecuted. So far as business is concerned, it should be both a warning and a guide, 
because it localizes the Department’s interpretation of the law to a particular in- 
dustry. Obviously, however, it is unsafe to convey that information by quasi- 
promises of immunity to individuals on the bases of the data which they submit. 
The first step by a large organization in a plan of monopoly control is often the 
first move in a chess game and the player on the opposing side can not possibly guess 
the strategy behind it. There is no way of telling whether or not the particular data 
submitted is a Trojan horse. 

By prefacing each important suit with a statement of policy there can be built 
up gradually within the Department a reasonably consistent policy which would be 
a matter of public record. More consistency in the changing personnel of the De- 
partment might be expected to follow because it is a habit of human institutions to 
follow a pattern which they have publicly accepted. If changes were made, cogent 
reasons would have to be developed. If the policy was wrong it could be corrected. 
This seems to me to be the only solution to the problem of bringing what has been 
a concealed process of the necessary selection of cases out into the open where it can 
be a guide and a warning. : 

The question of procedure, the choice in a given situation, once court proceed- 
ings have been decided upon, of the appropriate available weapon, is covered in 
another paper in this symposium, and I shall touch on it only briefly. 

As a deterrent, criminal prosecution is the only effective instrument under exist- 
ing statutes. It may well be that if the Department had the subpoena power it would 
be an effective substitute for the grand jury. It may also be that if there were teeth 
in the civil remedy, it might be a deterrent. But for this purpose the civil injunction 
is little more than a form of unemployment relief for lawyers since it carries no 
penalties. 

The civil suit has a useful place as a supplement to the criminal proceeding— 
not as a substitute. It is in the constructive application of the antitrust laws to situa- 
tions where some sort of combination or concerted action is necessary that the con- 
stant use of civil procedure is most important. It was the lack of understanding of 
the constructive use of the antitrust laws which led to the impression that the Sher- 
man Act was passed to commemorate Sherman’s march to the sea. It is most im- 
portant, if we are to have any widespread and effective enforcement of the antitrust 
laws, that it be understood that they are not a mere destructive agency, that they 
need not be used to destroy efficiency or create serious economic dislocations. 

The concurrent use of civil and criminal procedure is not found in connection 
with ordinary criminal laws. In some concurrent proceedings, where the final out- 
come of the criminal case is uncertain and relief to competitors and to the public is 
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even more important than punishment of offenders delayed by long trials and 
appeals, the consent decree may be the best solution. It is the position of the Depart- 
ment that it was the intention of Congress in providing these two concurrent penal- 
ties that they could be used. In spite of the confusion recently created, the law on 
this point is, I think, clear. I know of no ethical policy which contradicts the plain 
provisions of the act of Congress or which forbids criminal prosecutions while nego- 
tiations for the consent decree are pending. However, the test of a consent decree 
obtained under such circumstances must be relief to the public which would be 
denied by delay. It should not be on the basis on which private litigation is compro- 
mised. One is concerned with the past; the other with the future. - 

Whatever the legal remedy invoked, the first requirement for efficient prosecution 
is to proceed against every combination which is blocking the distribution of a 
product from the raw material to the consumer. Combinations exist at every stage 
of the industrial process. An aggressive combination compels others to combine in 
defense. Indeed it is often as difficult to find out who is the moral culprit as to 
define the term “aggressor” in international law. One frequently finds business men 
in an industry who are unable to survive without following established practices 
which are in violation of the law. Within a single industrial field, to attack one of a 
series of combinations and leave others alone is simply to give an advantage to 
those who do not happen to be investigated. We must take such related combina- 
tions up all at once if we are to produce economically desirable results. 

We have done this in milk; we have done it in fertilizer. But perhaps the best 
example is an industrial problem which is in the forefront of all other industrial 
problems. A house is the product of a tangle of goods and services. No one who 
furnishes any single element which goes into the completed product can greatly 
raise or lower the cost of the whole product. Neither a single heavy industry, nor the 
distributors of its products, nor the contractors who install them, nor the labor which 
works on them, operating alone, can by vigorously competing do anything more 
than handicap themselves for the advantage of others. Like a number of dogs who 
have hold of the same piece of meat, none of them dares drop it because he would 
lose out completely. This is an analysis by way of figure of speech. Suppose we 
make it more concrete. It means that no major economic purpose can be attained 
by pursuing a labor union in Los Angeles, a group of contractors in Chicago, and 
a heavy industry in New York for antitrust violations in the building field. Of 
course it is our duty to prosecute complaints, and isolated prosecutions may protect 
particular competitors from injury. But the economic results in housing can only 
be accomplished by prosecuting on a nation-wide scale, and simultaneously, the 
various combinations which are creating the log jam in the building industry. 


IV. Wuart Errective ENrorcEMENT Can Do 


The Antitrust Division’s investigation of the building industry is just reaching 
the prosecution stage, yet already evidence is rapidly accumulating which shows 
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what may be accomplished when there is an attempt to investigate and prosecute on 
a nation-wide scale all the illegal restraints existing in a particular industry, from the 
producer to the ultimate consumer. Congress had provided funds which made 
available 80 men for the investigation. We made preliminary surveys in 26 cities. 
Limited personnel and travel funds compelled us to postpone more intensive investi- 
gation in half of these cities. Grand jury proceedings have been instituted in many 
of them and now indictments are beginning to be returned. 

Our experiences in this building investigation have resulted in several discoveries 
which make it useful as a pattern for an extension of this type of activity to the 
problem of the distribution of other products to the ultimate consumer. We have 
discovered that vigorous investigation brings results beyond the actual cases that 
are prosecuted. These results spring from a realization by those engaged in the 
industry that an actual hazard exists if they violate the law. In investigating the 
building trades we are not dealing primarily with the criminal class of our popula- 
tion. We are dealing with ordinary law-abiding citizens who are caught in a vicious 
system which they are incapable of overturning without the aid of the Government. 
The presence in a city of an organization engaged in antitrust investigational work 
gives to those law-abiding elements in an industry an assurance that they will not be 
forced into illegal practices through the necessity of protecting themselves against 
the unlawful aggressions of others, or through fear of retaliation. The presence of 
our investigators, therefore, in and of itself, has been sufficient to stop illegal practices. 
In one city, for example, since our investigation began, lumber prices have dropped 
18% and sand and gravel prices have declined 229%. The low bid on a large electrical 
contract which was readvertised was 21% under the previous low bid. 

A second discovery we have made is that when there is an honest effort to 
prosecute impartially every unreasonable restraint affecting building costs, whether 
it comes from manufacturers, contractors, or labor, most of the criticism and mis- 
understanding as to our purposes disappear and we get adequate public support. The 
public understands the reasons for our action in the building industry. They have 
been brought down from the realm of abstract law. I do not know of a single city 
in which our building investigation has been carried on that public support has not 
been forthcoming. 

A third discovery is that a staff in the field equipped to investigate thoroughly the 
complaints in a given locality, obtains an amazing amount of voluntary assistance 
from groups who otherwise might not have taken the initiative to complain. A dis- 
play of activity invariably causes businessmen and consumers who have been the 
victims of improper practices to take heart and offer their active cooperation. In one 
large city, for example, there were a number of bid depositories operating in a way 
which we considered to be in restraint of trade. The members of these depositories 
were interviewed by our investigators. In a short time everyone of them informed us 
that he was ceasing the practice we were investigating. This was done before we had 
developed any case against them. They told us they were doing it because they 
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believed that if other unlawful restraints were cleared away from the building in- 
dustry they would be better off without these depositories. Although it would be 
unfair to announce publicly the names of the individuals concerned or the city 
where this happened, I think I can safely say that this is typical of what is happening 
in many places. 

A fourth discovery is that these results will not be permanent, in building or any 
other industry, if the staff is withdrawn. If we were to withdraw our investigators 
from any locality where we have already accomplished beneficial results, it is almost 
certain that within a year the old abuses would reappear. As we have often asserted, 
the problem is similar to that of controlling traffic. There must be a traffic policeman 
on a crowded corner. If the policeman is there the law will be obeyed. If we have 
an adequate staff in the field to receive and investigate complaints we will get the 
complaints and the investigations will accomplish beneficial results. If the men are 
not there, nothing will happen and the consumers will get discouraged and the 
law will be ignored. It is this fact which gives special importance to the plan of 
organization presented in the concluding section of this article. 


V. Tue War-Tim_e REsponsiBILITIES OF THE ANTITRUST Division 


Before I attempt to outline this plan of organization, I wish to show how war 
had added to the task of the Antitrust Division. This is essential, for the outbreak of 
war in Europe was immediately followed in this country by an outbreak of funeral 
orations over antitrust enforcement. All those who love a military organization in 
society announced that it was time to ignore the antitrust laws. 

A neutral nation in time of war faces two economic problems of major im- 
portance. The first is the long-range problem of preventing the dislocation of our 
economy by war boom industries. The second is the immediate and constantly 
recurring problem of profiteering. 

The first problem may be described as that of keeping our economy from being 
distorted by the other fellow’s war. As a neutral nation we may expect a rush of 
capital to invest in industries which furnish supplies to belligerents. From that we 
may expect staple industries to be put at a disadvantage as they were in the last 
war. We all recall the inflation during our neutrality in the First World War, which 
robbed productive industry for war boom industry, resulting in complete unbalance 
of prices. We were confronted with the spectacle of the southern farmer going hat 
in hand to the newly created millionaires and asking them for charity’s sake to buy 
a bale of cotton. In the last war we did not anticipate this problem. There were, 
therefore, no controls and no attempts at control. Real wages went down one third 
while thousands of new fortunes were made. Thus was an economy built up which 
depended on the perpetuation of the war to prevent its utter collapse. 

There is no reason inherent in our economy to go through this experience again. 
We have such a surplus today of idle capital and productive capacity that there is 
no reason why staple enterprises should be starved. They need not be starved if we 








20 Law AND CoNTEMPORARY PROBLEMS 


can prevent them from being put at a disadvantage. It may be, of course, that some 
sort of government encouragement needs to be given to specific industries. If so, it is 
first important that such needs be studied case by case. Secondly, it is important that 
government subsidies or other encouragement should not be superimposed upon a 
structure so rigid and inelastic that these subsidies will have the effect of raising 
prices instead of lowering them. 

We are still suffering from the effects of the housing shortage of the last war, 
during which activity in the housing field practically ceased. A further cessation of 
construction activity will result in a housing shortage of unprecedented severity. Such 
capital as now stands ready for investment in housing can easily be discouraged by 
high construction costs, when it is presented with the attractive picture of great 
profits in war industries. Thus we will be paving the way to another post war eco- 
nomic collapse in the future while we are depriving ourselves of needed dwellings 
today. 

The housing industry offers the greatest opportunity of non-war industry to 
prevent an economic unbalance. It is imperative that we do not allow a new housing 
shortage to be superimposed on the one which we now have. Therefore, speaking 
strictly for the present, we need houses for their own sake. We also need to build 
them to provide an industrial balance wheel for the troubled times ahead. In such a 
situation it becomes the clear duty of the Antitrust Division to investigate and attack 
all of the restraints which handicap construction. 

I have referred to the building industry as a concrete example of the long-range 
problem of the prevention of economic dislocation during a time of war. Other in- 
dustries present different problems. The antitrust law is our only flexible instrument 
by which we can solve such problems, not through broad government regulation, but 
by the case by case method under common law. 

The second problem of a neutral nation in time of war is usually called profiteer- 
ing. With the outbreak of war came a sudden and unjustified rise in prices of food. 
During this rise the Antitrust Division found itself on the front line. For the first 
three weeks of the war we were receiving complaints from all parts of the country 
at a rate which at times reached 250 a day. They were coming in so fast that it was 
impossible to answer them promptly, let alone investigate them. They came from 
farmers’ associations, trade unions, businessmen’s groups, women’s clubs, state and 
federal officials, members of Congress, retailers, manufacturers, wholesalers, and un- 
employed persons. The great majority of them appeared to be from responsible 
sources. Few of them were of a character that could be lightly dismissed. 

Here is the kind of situation that needs immediate action, not long-time reform. 
It is an advance symptom of what may happen in the future. The Antitrust Division 
is in the front line not only because it is the first agency to receive complaints from 
businessmen and consumers, but because its remedies are in line with our free and 
independent economy. 

What was the cause of the sudden price raise which occurred at the outbreak of 
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this most recent war? It owed its start, of course, to public hysteria. It owed its 
continuance to the highly organized character of our agencies for the distribution of 
goods. Everyone today belongs to a trade association, or to a fair trade committee, 
or to a chamber of commerce. Food distributors meet regularly. They know the 
prices that are being charged by their competitors. Statistical information is broad- 
cast as to those prices. Nothing is more natural than that such associations should 
take advantage of a situation which leads to quick temporary profits. 

Therefore, war brings to the task of the Department of Justice the necessity of 
checking the possible tendency of current associations and organizations dealing with 
production and distribution to take advantage of situations where profiteering is 
possible. This must be done without destroying the legitimate practices of these 
organizations. The line between the legitimate and illegitimate use of such asso- 
ciations depends on the facts in the particular cases. 

To function satisfactorily in peace-time or war-time, we must have sufficient per- 
sonnel for continuous investigation. The antitrust law is a flexible instrument in that 
it follows the common law technique of taking up one thing at a time. By this 
method of taking up one case at a time broad general regulation becomes less neces- 
sary. Thus it is that a vigorous antitrust policy in time of war will make active price 
control more limited in its application. Antitrust enforcement in the beginning may 
be the ounce of prevention which will be worth the pound of cure. 


VI. A Pian oF OrcanizaTION TO Meet War-TIME AND Pgace-T IME NEEDS 


The experience gained in the building investigation, coupled with that obtained 
in the months during which the Temporary National Economic Committee has been 
sitting, provides the basis for a plan of organization which would permit the Anti- 
trust Division to cope with its rapidly expanding war-time duties and which would 
also furnish far more effective peace-time machinery for enforcing the antitrust laws 
than has heretofore existed. I have recently presented our desired program at hear- 
ings before the Temporary National Economic Committee. So far as the Antitrust 
Division’s participation is concerned, the plan requires two things: 

1. An adequate prosecuting group sufficient to break up the organizations impos- 
ing restraints, which can be withdrawn after the prosecutions are over; and, 

2. One or two men assigned permanently in each state to preserve the gains by 
hearing complaints and keeping in close contact with the situation. 

A large permanent staff in the field is not necessary. One or two men located in 
the larger cities to receive complaints and make investigations would be sufficient, if 
the public knows that we have men in reserve who can be called out in the event a 
local situation gets out of control. The men permanently allocated to each state 
could act as a clearing house for consumer information and complaints. With such 
an organization we could change what is now an unorganized protest into an intel- 
ligently organized enforcement movement. With various existing consumer groups, 
such as farmers, consumer associations, trade associations, women’s clubs, state and 
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federal officials, retailers, manufacturers, wholesalers, and unemployed persons dis- 
seminating information gathered by the resident field staff, profiteering would 
become unprofitable. 

The members of the permanent field staff would not have control over policy, 
but they would refer all important questions of policy to the Antitrust Division for 
decision. The Antitrust Division would then make one of the following dispositions 
of each complaint referred: 


(a) Clear violations of law would be referred to a grand jury for such action as seemed 
warranted. 

(b) Where further development of the facts seems necessary and cannot be obtained 
by field investigations, the grand jury should be used to get additional facts. Such use of 
the sitting giand jury to obtain information is often in itself a most effective method of 
enforcement. The grand jury should be used as a real investigating device and not alone 
as a means of obtaining indictments. There should be no hesitancy to recommend that no 
true bills should be returned where such result is indicated as proper by the facts. 


(c) Conditions which have created the complaint should be discussed wherever pos- 
sible with the business organization concerned, with a view to removing the source of 
the complaints. 

(d) Complaints involving intrastate commerce should be referred to the appropriate 
local officials and at all times the local representative of the Antitrust Division should be 
in touch with the state enforcement agents so that cooperation between federal and state 
governments is always consistent and coordinated. 


In addition to this enlargement of the staff of the Antitrust Division, there is need 
for a body that can hear cases involving situations in which the antitrust laws 
appear to be inadequate for such treatment as the facts require. Business should be 
provided with at least an opportunity to present its contentions before a regularly 
organized committee with experience in monopoly problems whenever it feels that 
the existing law prevents efficient operation. And what is true of businessmen is 
true of consumers also. Such a tribunal with power to investigate facts and make 
recommendations to Congress in specific cases could exist anywhere in the Govern- 
ment. Nevertheless, it seems to me obvious that the present Temporary National 
Economic Committee has already established an organization which would be ad- 
mirable for that purpose. It is the only committee on which there are representatives 
not only of the Senate and the House but also of executive branches of the Govern- 
ment. It has already developed experience and technique in hearings on problems of 
particular industries. 

I would suggest, therefore, that a sufficient appropriation be provided to allow 
this committee to continue as a tribunal to hear and investigate facts regarding any 
particular industries which have difficulty operating under present laws and in con- 
nection with an antitrust enforcement program. It should be announced that this 
is the proper tribunal before which to present matters where hearings are sought not 
strictly pertaining to law violations, and also when it is desired to have consideration 
given to amending present laws to deal with particular industrial problems. 
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The total annual appropriation for all these activities for the Antitrust Division 
and the Temporary National Economic Committee as a permanent body would not 
exceed two million dollars. That sum, of course, is in addition to the present appro- 
priation allocated to the Antitrust Division. We are about to spend nearly two billion 
dollars a year on armaments alone. The type of organization outlined herein would 
permit effective control within reasonable limits of prices, and save millions annually 
to consumers. Moreover, it is most important that wherever government subsidies 
are granted to any industry, the industry be cleared of the restraints which prevent 
experimental competitive development and increased volume so that these subsidies 
will not be the means of establishing even more firmly in power aggressive organiza- 
tions with arbitrary control of prices. Government spending without antitrust en- 
forcement is simply the distribution of bonuses to a favored few. 

A permanent organization capable of enforcing the antitrust laws through the 
cooperation and understanding of business, labor, agricultural organizations and 
consumer will provide an even, steady, fair and consistent application of their prin- 
ciples in cooperation with private organizations. Such an organization will reestab- 
lish consumer sovereignty in this country. It will give the rank and file of the 
members of every industry the benefits that can come from freedom of independent 
enterprise. It will give the rank and file of labor protection from exploitation by 
small groups who do not have the interests of labor at heart and develop, case by 
case, the freedom of labor to organize for legitimate labor disputes. 


The Sherman Act is America’s contribution to economic legislation. The ques- 
tion before the American people is whether they want to save their competitive 
system. If so, it will not be done by attacking the morals of the businessmen who 
have been thrown into a “free for all” fight without enough referees present at the 
battles. It will be done only if an enforcement organization is built up, with regional 
offices and a personnel sufficient to investigate and prosecute all violations instead of 
some of them. 








COMMON RIGHT, DUE PROCESS AND ANTITRUST 


Watton Hamitton* 


The Sherman Act? is the great charter of American industry.” It is the elementary 
ordinance about which the pattern of the public control of business has been woven. 
It expresses the general rule, against which other statutes are elaboration, qualifica- 
tion, exception, accommodation to circumstance. 

Over the centuries this fabric of control has been woven. Public policy, the com- 
mon law, usages of trade, statutes of the realm, opinion popular and unpopular, 
decrees of judges have all left their impress upon it. As industry has evolved, as 
necessities have become evident, as ways of thought have changed, the process has 
continued. The larger adjustment has been made by the legislature; the detail has 
been worked out by the courts. The law of industry is the cumulative result of count- 
less expediencies shaped to countless occasions, a corpus distilled from myriads of 
decisions about everyday matters. Along a score of fronts its heritage of abstraction 
meets concrete situations and in the impact each is remade by the other. Its trim 
and tangled actuality is a product rather of the years than of intent. As a design it 
reveals a sprawling trimness, an order at peace with confusion, a surge towards 
diverse objectives. It has a beauty, a relevancy, an intricacy, an arresting quality 
which no blue print come to life could ever possess. Its logic is the logic of things 
that grow. 

If one must be technical, the Sherman Act dates from 1890. The year marks the 
occasion upon which the ancient law received formal expression in a federal statute. 
Its translation from common law to Act of Congress was long overdue. As the 
national economy was transformed by the coming of the machine, the balance sheet, 
and the corporation, the pinch of transition was widely felt. A restriction of oppor- 
tunity, a blocking of the channels of trade, an interference with the right of the 
individual to his calling became matters of common complaint. Farmers were per- 


*B.A., 1907, University of Texas; Ph.D., 1913, University of Michigan; M.A. (hon.), 1928, Yale 
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suaded that they were selling corn, hogs, wheat, cattle, tobacco, cotton to buyers 
who were acting in concert. Consumers were convinced that in the purchase of 
sugar, nails, copper, jute, cordage, borax, slate pencils, oil cloth, gutta percha, barbed 
wire fence they encountered “the thumbscrew of monopoly.” The little feller knew 
for a certainty that he was being crowded to the wall by “the squeeze play,” against 
which there was, or ought to be, a law. The Robber Barons, seizing the chance 
which mechanical invention had brought, were putting together their industrial 
domains. Such matters clearly lay beyond the competence of the several states; the 
Congress was continuously appealed to for a redress of grievances. All through the 
eighties the issue provoked increasing debate. By the Fifty-first Congress it was no 
longer to be denied. 

In the Senate an act slowly took shape. A number of bills—unlike in objective, 
substance, procedure, range, remedy—indicated the insistent demand for legislation. 
After long deliberation the Finance Committee reported favorably in amended form 
a bill introduced by Senator John Sherman.‘ It declared “all arrangements, contracts, 
trusts, or combinations made with the intention “to prevent full and free competition” 
or “to advance the cost to the consumer” to be “against public policy, unlawful and 
void.” It provided that any person “injured or damnified” by such an act might sue 
for and recover “twice the amount of the damages sustained and the cost of the suit.” 
An addendum to the original measure conferred upon the circuit courts of the 
United States “original jurisdiction of all suits of a civil nature or at equity” which 
might result. It likewise directed the Attorney General and the several district attor- 
neys “to prosecute all such cases to final judgment and execution.”® 

For the real crusaders in the Senate this was far too mild a measure. Senator 
Reagan, of Texas, had gone trust-busting over the wide open spaces, and he thought 
he knew a criminal when he saw one. So, first as a substitute, later as an amendment, 
he offered his own bill. In rather severe terms it defined a “trust” as “a combination 
of capital, skill or acts” by which two or more persons “create or carry out any restric- 
tions in trade”; made all persons who were parties to such a trust “guilty of a high 
misdemeanor”; and specified that each day tainted with a violation should be treated 
as a “separate offense.”® In like manner Senator Ingalls, conscious of the ills of the 
Great Middle West, proposed a substitute which he likewise converted into an 
amendment. In an elaboration of definition, penalty and detail it sought “the pre- 
venting and suppressing, so far as may be,” of deals in futures in agricultural prod- 
ucts. Although as substitutes they were unacceptable, as amendments they were 
welcome; and with a will the upper house added them to the measure before it. It 
quickly became apparent that two such tails were far too much for the original kite. 
Thereupon this omnibus act was recommitted—not to the Finance Committee 
whence the pristine measure had come—but to the Judiciary Committee. 

Within six days the Judiciary Committee returned to the Senate the bill—or 


® 21 Conc. Rec., passim (1889). * 21 Cone. Rec. 96 (1889). 
®S. 1, Calendar No. 14, 51st Cong., 1st Sess. (1889). 
* Ibid. 
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rather a different bill. It had struck out all the lines that followed “be it enacted” 
and in their stead had written its own text. Vestiges survive in the remedies set down 
—the criminal action, the plea in equity, the private suit for damages. Otherwise 
the bill, disclaiming all novelty, does no more than recite for the federal jurisdiction 
the rules of the common law against restraint and monopoly.’ To many senators it 
was a matter of regret that the proposed draft was not addressed more particularly 
to “trusts,” to “giant octopi,” to “huge aggregates of capitalistic power” which were 
becoming a menace to “the comfort of ordinary life” and to “republican institutions.” 
But the Judiciary Committee wanted to go warily “in entering upon a new and 
untrodden field of legislation.” In undertaking to curb by national authority an evil 
which hitherto had been left to the states, it was loath to alter the established trends of 
legal tolerance. Senator Edmunds, for the Committee, explained that the intent was 
to make the “definition out of terms that were known to the law already.” Senator 
Hoar—who drafted the measure that bears the name of his colleague from Ohio*— 
stated that “we have affirmed the old doctrine of the common law in regard to all 
interstate and international transactions.”® Later, in debate, he remarked, “the great 
thing that this bill does, except affording a remedy, is to extend to the federal juris- 
diction the common law principles which protected fair competition in trade in old 
times in England.”?° 

Thus the bill repeated, rather than created, the law. Its principle hailed from the 
days of petty trade, its intent was to impose upon business’ the rule of competition. 
Its focus is a term of art, “restraint of trade,” which has a clear legal significance. 
Its lines of legality, its range of offenses, its prohibitions upon conduct are all those 
of the common law. Its formal declaration was deemed necessary only because Con- 
gress believed that there was no common law of the United States. A statute was 
necessary to establish for the federal jurisdiction sanctions which the several states 
enjoyed without formal enactment. The bill had vicissitudes which left not even a 
dent on its structure; and in the form in which it was re-reported—or more strictly, 
initially reported—it passed both houses, received the President’s signature, and as 
“the Sherman Act” became the law of the land. 


II 


A word about its development will throw into relief the character and sweep of 
this rule against restraints. Although it dates from “time immemorial” it came into 
the law in the period marked by the break-up of the gilds.’? It is, like the enveloping 
policy of the freedom of trade, an aspect of the national protest against the exclusive 


Ibid. 

® Senator George E. Hoar has said the act was called the Sherman Act for no other reason than that 
Senator Sherman “had nothing to do with framing it whatsoever.” 2 Hoar, AUTOBIOGRAPHY OF SEVENTY 
Years (1903) 363. It is worthy of note that to John Sherman, Senator from Ohio, the Sherman Act was 
the Silver Purchase Act. 

* 21 Cone. Rec. 3146 (1890). 10 21 Conc. Rec. 3152 (1890). 

** Note the authority of cases in Coke’s Reports in the development of the doctrine. Its close affinity 
to the cause in which the learned jurist was enlisted is not to be overlooked. Note the common law cases 


cited below. 
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privileges enjoyed by these brotherhoods. In the law it was gradually elaborated out 
of judgments which emerged from actions brought under the ancient writs. At first 
the courts went no further than to refuse to entertain suits from persons who sought 
their help in creating or maintaining restraints. Thus a writ of trespass was refused 
to two schoolmasters who complained that a third had set up shop in competition 
with them;?* and an action for trespass on the case was brought by the Prior of 
Dunstable against a butcher, who instead of patronizing the Prior’s market and 
paying the stall fee, sold meats on a market day in his house.!* In like manner a writ 
of debt sought by one John Dyer against a potential competitor who had obligated 
himself not to use “his art of a dyer’s craft” within the town for half a year touched 
off the question of a restrictive covenant which ran against public policy.* The 
writ of assumpsit was also held not to be available to one party who sought to hold 
another party to an agreement adjudged to be in restraint of trade.15 In time the 
courts refused to grant aid to the person seeking to enforce, and afforded a remedy to 
the person damaged by, a restrictive covenant. Thus out of such ancient writs, 
through acceptance or denial of causes of action, the doctrine of restraint emerged. 
The right to work became a fundamental tenet of the common law which a little 
later was declared to be above the King himself.*® 

The rule against restraints was not a creation of business enterprise. It took shape 
in a society dominated by petty trade. It came from days in which a pecuniary 
economy was in its early stages, the corporation little used, the techniques of acquisi- 
tion still elementary, profits not yet an avowed end of adventure. The workaday 
world was still of the arts; the enterpriser, still a craftsman, was intent upon making 
a fair living for himself.1* Initially the rule had only a secondary concern with 
good, commodity, ware of trade. In a society ruled by handicraft, it is the skill of 
men of various trades which is of dominant concern at law and in public policy. 
The smith, the schoolmaster, the carrier, the barber-surgeon, plied their callings; 
the baker, the tailor, the dyer, the furrier received materials from their customers 
and to their “order” fashioned articles. The fabrication of wares for general sale in 
an impersonal market belonged to the future. The rule against restraints was an 
assertion that skills, occupations, mysteries, callings were affected with a public 
interest.18 

Little by little such initial steps were broadened into “the liberty of the subject 
to pursue lawful and established trades.” At the common law “no man could be 
prohibited from working at any lawful trade, for the law abhors idleness, the mother 

12 The Schoolmaster’s Case, Y. B. Hen. IV, f. 47, pl. 21 (1410). 

18 The Meat Market Case, Y. B. Hen. VI, f. 19, pl. 13; £. 25, pl. 2 (1433). 

** Dyer’s Case, Y. B. 2 Hen. V. f. 5, pl. 26 (1415). 

15 Note, among others, an Anonymous Case, Moore 115, 72 Eng. Rep. 477 (1578), wherein a covenant 
by an apprentice not to engage in the craft of mercer in Nottingham for a period of four years was held 
invalid, and the Blacksmith’s Case, 3 Leon. 217, 74 Eng. Rep. 643 (1587), where a bond given by one 
member of the fraternity to another not to ply his craft was held illegal. 

© Statute of Monopolies, 21 Jac. I, ch. 3 (1623-24). 


17 AsuiEy, ECONOMIC ORGANIZATION OF ENGLAND (1928) 36. 
18 Darcy v. Allen, 11 Coke 84b, 77 Eng. Rep. 1260 (K. B. 1602). 
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of all evil”; nor does the common law compel “the artificers and people of mystery” 
to “hold themselves everyone to one mystery” and “to no other than that which he 
has chosen.”?® In fact the enjoyment of “a whole trade” by an individual is “malum 
in se,” so contrary to the common law that it cannot be justified even by a royal 
patent of monopoly.?° A landmark in the-creation of the rule involves the physician’s 
calling. A patent granted by the King to the Royal College of Physicians in London 
had been confirmed by parliamentary act. Dr. Bonham, who had received a medical 
degree from the University of Cambridge, was refused admission to practice. Lord 
Coke found little difficulty in holding that the college had no legal authority to fine 
or imprison the learned doctor. His most significant reason was that Dr. Bonham 
was a competent physician, and the charter of the college, as confirmed by grant 
and statute, did not extend to the denial to a competent practitioner of his common 
right to the pursuit of his calling.?1 This ruling that the common law fixes the 
bounds of royal prerogative has become a milestone along the road that led to the 
liberties guaranteed by the Constitution. 

The Statute of Monopolies served to underline and to restate the rule against re- 
straints.2* It professed to do no more than declare “the ancient and fundamental 
law” of the realm. It recited the ban of old against “the sole buying, selling, mak- 
ing, working or using of anything”; gave to any person or persons who might be 
“hindered, grieved, disturbed or disquieted” on pretext of a royal grant, a right of 
action for threefold the amount of the damages and double-the costs;?* and provided 
that all such suits should be “forever hereafter examined, heard, tried and determined 
by and according to the common laws of this realm and not otherwise.” In short, 
the Act gave a legislative statement to the rule against restraints, elevated the common 
law above the royal prerogative, and took from the defense the right to plead a grant 
of monopoly in a suit at law.** 

As in England petty trade gave way to commerce, the common right went along. 
Privilege had been the life blood of the gild merchant. Its dominant reason for being 
was to preserve trade to its members; its charter gave it power to exclude those who 
were not of the franchise.?° The craft gild, its successor, likewise by virtue of a charter 
from Crown or municipality, had and held the exclusive practice of an art, but the 


2° Case of the Tailors of Ipswich, 11 Coke 53a, 77 Eng. Rep. 1218 (K. B. 1614). 

*° Darcy v. Allen, 11 Coke 84b, 77 Eng. Rep. 1260 (K. B. 1602). 

21 Plucknett, Bonham’s Case and Judicial Review (1926) 40 Harv. L. Rev. 30; Corwin, The “Higher 
Law” Background of American Constitutional Law (1929) 42 Harv. L. Rev. 365; Thorne, Dr. Bonham’s 
Case (1938) 54 L. Q. REV. 543. 

®2 The Statute of Monopolies, 21 Jac. I, ch. 3 (1623-24). 

28 Note the survival of the action in tort for “triple damages” in the Sherman Act. Note, too, that 
although “double” the loss might be recovered in private suit, it was not until Senator Hoar rewrote the 
bill in the idioms of the common law that the provision for triple damages appeared. 

24 The Statute of Monopolies was an act both against and for vested privileges. It had the support of 
those who wished to curb the grant of royal favors. It had also support from persons who wished to 
arrest further grants of letters patent lest they encroach upon their own privileges. In the act the decla- 
ration of the general rule against restraints is supplied with a formidable list of exceptions. These saving 
clauses extend to public bodies, to gilds of arts, trades and mysteries, and even to private individuals. 

*5 CHENEY, INTRODUCTION TO THE INDUSTRIAL AND SociaL History oF ENGLAND (rev. ed. 1920) 51, 
1 Gross, THE Gitp MERCHANT (1890) 43-50. 
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fraternities were open to all who could meet their professional standards. Member- 
ship was granted to all who climbed the ladder of apprentice, journeyman and 
master.2® As the man from the next town ceased to be a foreigner, as Flemish 
weavers and continental chymists came over, as national control came to replace local 
regulation, the restrictions in apprenticeship and against artisans from out of town 
fell away, and the law made its response. By the middle of the sixteenth century a 
statute of the realm provided that “no person shall interrupt or deny any freeman, 
carpenter, plasterer, joyner, hardhewer, sawyer, tiler, glasser, lime-burner; brick- 
maker, plumber or laborer born in this realm or made denison to work in any of 
the said crafts in any city, borough or town corporate where he shall work nor be 
free of the same, any statute, law, ordinance or other thing to the contrary notwith- 
standing.”?7 

Soon the courts were finding surviving privilege contrary to the ancient principles 
of the common law. In the classic case of the Comitas Sicissororum et Operorum 
Panorum,** letters patent from the King were not enough, and it was held that a 
qualified tailor, who had not received the gild’s blessing, could not be kept from his 
occupation. Young men “ought in their youth .. . to learn lawful sciences and trades. 
. .. The common law abhors all monopolies, which prohibit any from working in 
any lawful trade.” Apprenticeship is to be severely limited to its term of seven years. 
The holding of the defendant from the free practice of his trade for a longer period 
is “against the law . .. against the liberty and freedom of the subject . . . against the 
common law, and the commonwealth.”2® 

In a nation of shop-keepers the pursuit of a calling became a property protected 
against interference. “He that hinders another in his trade or livelihood is liable to 
an action for so hindering him.”8° In time it became an inalienable right of an 
Englishman and eventually even a natural right of man.*? Today it is a common- 
place for the courts of England to assert, against proscription by the Crown or col- 
lusion of individuals, “the common right of freedom of trade.”8* 


Ill 


The doctrine of “the common right” to the unmolested pursuit of a calling found 
an easy foothold in America. It was explicit in the corpus taken over from England 
and continental conditions tended to confirm and to strengthen it. It was an expres- 


26) AsHLEY, ENGLISH Economic Hisrory AND THEORY (1906) ch. ll. 

272 & 3 Epw. VI, c. 15, §4 (1548). 

*° Commonly known as the Tailors of Ipswich, supra note 19. 

*°Tt is added, “Ordinances for the good order and government of men of trade and mysteries are 
good, but not to restrain any one in his lawful mystery.” Id. at 54a. 

°° Keeble v. Hickeringill, 11 East. 574n, 575n (1706). 

*1In France the skills of individuals were lifted above gild control and freedom in their exercise was 
set within the order of nature itself. This ideology found expression in legislation. King Louis XVI's Edict 
of 1776 denied that “the right to work is a royal privilege which the King might sell and his subjects 
were bound to purchase from him.” Indeed, “God in giving man want and desires rendering labor neces- 
sary for their satisfaction, conferred the right to labor upon all men, and this property is the first, most 
sacred of all.” 

*2 Attorney General of Australia v. Adelaide Steamship Co. [1913] A. C. 781, 794. 
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sion of individual liberty, an aspect of the system of free enterprise, the very epitome 
of “the American way of thought.” The Declaration of Independence declared “life, 
liberty, and the pursuit of happiness” to be the property of everyman. “When the 
Colonies separated from the mother country no privilege was more fully recognized 
or more completely incorporated into the fundamental law” than the right of the 
individual to “follow any of the known established trades and occupations of the 
country.”8% In the various states of the Union callings were open to all who were 
willing to take their chances. The Great Republic was the land of opportunity. 

The Fourteenth Amendment brought the common right into federal law. Here, 
as in England, it was first asserted against a formal grant of monopoly. A reconstruc- 
tion legislature of Louisiana dominated by carpet-baggers had conferred upon a 
chartered company a monopoly in the slaughtering of cattle. The butchers, robbed 
of their occupation, appealed to the courts. In their behalf it was argued that the act 
of the state, by the denial of their right to their calling, had abridged their “privileges 
and immunities” as “citizens of the United States.”** The Court was unwilling as 
yet to go so far and by the closest of margins rejected the contention. But an issue 
had been raised which would not down and presently had to be decided all over. 
The butchers, whose plea had been rejected by the Court, appealed to the legislature 
and secured the repeal of the obnoxious charter. With fortunes of war and arguments 
reversed, it was this time the chartered company which appealed to the judiciary.*® 
Again “the opinion of the court” stood by the legislature. But two justices, who had 
dissented before, now concurred in the result. They argued, not that the second act 
of the legislature was valid, but that the first all along had been invalid.* It would, 
however, not do to revive the rhetoric of privileges and immunities; so the common 
right of every man to his trade was tucked neatly away within the clause which 
forbids a state to deny or abridge life, liberty, or property, “without due process of 
law.” 

But two jurists, however bull-headed, are not a majority of a bench of nine. It 
took time, a shifting opinion and the proper cases to allow the doctrine to grow up. 
A classical economics which in the likeness of Newtonian physics made of industry 
an automatic self-operating mechanism was dominant. The common-sense of a 
pioneer nation united with the urges of a rising business community to impress upon 
public policy the philosophy of Jaissez faire. A transition from “status” to “contract” 
was in reputable belief the symbol of the march of mind and of culture. Because 
men were coming to think that way the views of two stubborn jurists were quoted 
by lesser judges as if they had been the opinion of the court. In due time the Court 
rebuked state officials who would deny to a heathen Chinee the privilege of carrying 


*8 Field, J., dissenting, in Slaughter House Cases, 16 Wall. 36, 105 (1873). 

** The Slaughter House Cases, 16 Wall. 36 (1873). For the detailed development of this argument 
and the resulting doctrine, see Hamilton, The Path of Due Process, in Reap, THE ConstiTUTION RECON- 
SIDERED (1938). 

®° Butchers’ Union Co. v. Crescent City Co., 111 U. S. 746 (1884). 

*° Field, J., concurring, id. at 754; Bradley J., concurring, id. at 760. 
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on the laundry trade. The “common right” at last had come into its own in the 
name of “the equal protection of the laws.”*? Eventually the views of the two con- 
trary and concurring brothers were accepted by the Court as canonical.2® As Mr. 
Justice Peckham quoted Mr. Justice Bradley, “the right to follow any of the common 
occupations of life is an inalienable right. It was formulated as such under the 
phrase ‘pursuit of happiness’ in the Declaration of Independence.” With the same 
concurring opinion as authority, he identifies “the liberty of pursuit” with “the right 
to follow any of the ordinary callings” and makes it “a large ingredient in the civil 
liberty of the citizen.”®® In a gloss of his own Mr. Justice Peckham explains, “It is 
true that these remarks were made in regard to questions of monopoly, but they well 
describe the rights to which are covered by the word ‘liberty’ as contained in the 
Fourteenth Amendment.”*° The common right to a calling—harking back to 
ancient law and the Statute of Monopolies—becomes the sesame which opens the 
due process clause to judicial interpretation. 

The invocation of the “common right” pointed the path for due process. It 
brought direction to groping justices, supplied a needed philosophy, and enabled the 
bench to breath life into a vague and inviting clause. In days of old the Crown was 
the principal source of monopoly; the legislature had now come into supremacy. 
Against the law-making body could be hurled a sanction which had been designed 
to keep the Stuart kings’ in their place. This sanction was the common law which 
Lord Coke, Parliament, and Acts of Settlement had elevated above the royal 
prerogative. In a country which grounded its legal system upon a written document, 
the ends it has been invoked to serve could be read into the Constitution itself. Yet 
the common right was no simple thing developing in isolation; it was an aspect of 
a system of usages, a symbol of an organized economy. For if the law accorded to 
one, it accorded to all, the right ot follow the trade of his choice. Crafts demand 
their land, their shops, their tools, and as they adopt the ways of business, the 
apparatus of production becomes elaborate. The freedom in respect to personal 
service has its corollary in a liberty in respect to property. Under a scheme of “indi- 
vidual initiative” freedom of contract fills the great office of drawing workmen and 
materials into production, keeping industries going, adjusting the supplies of various 
wares to the wants of men. Group is balanced against group, master against servant, 
lender against borrower, buyer against seller. The urge of the individual towards 
extravagant profits, excessive wages, stupendous bargains is held in check by others 
of his kind seeking the same advantage. In a word free competition is invoked to 
keep business going, absorb the shock of novelty, do justice between the parties. It 
was not privilege which Peckham, Brewer, Harlan, JJ., sought to enthrone. It was 
not property upon which they sought to confer the legal privilege of shaping the 
terms of the bargain. They professed, with little qualification, an economic creed; 

87 Yick Wo v. Hopkins, 118 U. S. 356 (1886). *8 Allgeyer v. Louisiana, 165 U. S. 578 (1897). 


*° Id. at 589-590, quoting Bradley, J., concurring in Butchers’ Union v. Crescent City Co., 111 U. S. 
746, 762. “° Id. at 590. 
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and the empty receptacle of “due process” and the age-old vitality of “the common 
right” enabled them to read “free competition” into the Constitution.* 

The sweep of doctrine appears in epitome in the famous bake-shop case. A statute 
of New York limited the hours of workers in bake-shops to ten in any one day. This 
act the Court, speaking through Mr. Justice Peckham, found to be a deprivation of 
liberty and property without due process of law.*? The rhetoric of the opinion is 
almost that of the law; the underlying logic, which directs the argument straight to 
its goal, is wholly that of economic faith. To the spokesman for the bench the state 
legislature is a irresponsible monarch; the statute-in-question, a grant of immunity; 
the bakers, the beneficiary of privilege. Upon all these the Court, armed with a 
statute of monopolies tucked away within the Fourteenth Amendment, righteously 
descends. The gist of the reasoning is that there is in the record not one scintilla of 
evidence to indicate that bakers are not like other men—adult males quite able to 
take care of their own interests in the bargaining process. To Mr. Justice Peckham, 
and the four brethren who were in agreement, the dominant point was the lack of 
a demonstration that in respect to the safeguarding of health the mechanism of free 
contract was not adequate. A youth of sixty-two had just come to the Court as 
Mr. Justice Holmes; and he, in probably the most famous dissent ever scribbled, 
supplied the text against which the opinion must be read. The “Constitution is not 
intended to embody a particular economic theory.”** The majority of his brethren 
were unwilling to allow a state to usurp an industrial office which belonged to free- 
dom of contract. 

Some three years later the matter was even more sharply put. The depression of 
the nineties had witnessed a disastrous railroad strike. A Congressional intent that 
the incident should not be repeated found expression in a statute providing for an 
arbitration of differences upon interstate lines between masters and servants.** A 
section designed to instrument the act forbade any carrier to discharge a workman 
because of his membership in a labor union. In a test case this provision was struck 
down by the Court in the name of “due process of law.” “The freedom of contract” 
which Mr. Justice Peckham had found in the Fourteenth, was now discovered by 
Mr. Justice Harlan to lie within the Fifth Amendment.*® The spokesman for the 
Court was an enemy of privilege, an ardent trustbuster, a champion of the underdog. 
He had dissented in the bake-shop case, believing that bakers were in an unfavorable 
bargaining position, and citing statistics to clinch his point. In his mind the legal 
norm of the common right to a calling was reinforced by the prevalent opinion of 
the rural Kentucky in which he had grown up. So, for himself and his court, Mr. 

“2 To capture the climate of opinion of the Court in the nineties read: Chicago, Milwaukee and St. 
Paul Ry. Co. v. Minnesota, 134 U. S. 418 (1890); U. S. v. E. C. Knight Co., 156 U. S. 1 (1895); U. S. v. 
Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); Smyth v. Ames, 169 U. S. 466 (1898); Allgeyer v. 
Louisiana, 165 U. S. 578 (1897). “2 Lochner v. New York, 198 U. S. 45 (1905). 


“8 Holmes, J., dissenting, id. at 75. Note also evidence in the dissenting opinion of Harlan, J., that 


the issue had been decided on an economic theory. 
“The Erdman Act, 30 Stat. 424 (1898). *5 Adair v. U. S., 208 U. S. 161 (1908). 
*¢ Harlan, J., dissenting, in Lochner v. New York, 198 U. S. 45, 65 (1905). 
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Justice Harlan expressed deep-seated convictions in a language which belonged alike 
to the ancient law, to the Constitution, to common sensé, to sound economics. He 
declared that “the right of a person to sell his labor upon-such terms as he deems 
proper is, in its essence, the same as the right of the purchaser of labor to prescribe 
the conditions upon which he will accept such labor.” In the key of mutuality he 
continues, “so the right of the employee to quit the service of the employer, for what- 
ever reason, is the same as the right of the employer, for whatever reason, to dispense 
with the services of such employee.” And then crescendo he moves to his climax in 
universal statement, “In all such particulars the employer and the employee have 
equality of right, and any legislation that disturbs that equality is an arbitrary inter- 
ference with the liberty of contract which no government can legally justify in a 
free land.”*7 With the common law as sanction and an American individualist to 
wield the pen, the dogma of classical economics became the voice of the Constitution. 

The common right, of course, could not control its own creation. Rules of law 
have the habit of asserting authority far beyond the sway of the reasons that call 
them into being. The ancient law that came into the “liberty” quickly passed on into 
the “property” of the due process clause. The Court which in the bake-shop case 
assumed the capacity of freedom of contract to do justice between the parties to 
industry presently neglected to look at the operation of competition. Then, as cita- 
tions became available, the Court was content to invoke authority and ceased to 
need the support of economic theory.*® 

Even within a few years a weakness in bargaining position ceases to be relevant 
or comes to be regarded as an attribute of property. The shift in reference from the 
system of free competition to the authority of “this Court” is clearly apparent in the 
Reports. Mr. Justice Holmes answers Harlan, not in the instant case, but when after 
the lapse of years the issue returns, “a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall be fair to him... . 
If that belief, whether right or wrong, may be held by a reasonable man, it seems 
to me that it may be enforced by law in order to establish the equality of position 
between the parties in which liberty of contract begins.”*® To this Mr. Justice Pitney 
made instant retort, “No doubt, wherever the right of private property exists, there 
must and will be inequalities of fortune; and thus it naturally happens that parties 
negotiating about a contract are not equally unhampered by circumstances. . . . And, 
since it is self-evident that, unless all things are held in common, some persons must 
have more property than others, it is from the nature of things impossible to uphold 
freedom of contract and the right of private property without at the same time 
recognizing as legitimate those inequalities of fortune that are the necessary result of 


‘7 Adair v. U. S., 208 U. S. 161, 174-5 (1908). Note that Roscoe Pound takes these sentences as his 
text in his classic article, Liberty of Contract (1909) 18 Yave L. J. 454. 

“8 Compare with the earlier Lochner v. New York, 198 U. S. 45 (1905), or Adair v. U. S., 208 U. S. 
161 (1908), the logic of Hitchman Coal and Coke (o. v. Mitchell, 245 U. S. 229 (1917), and Duplex 
Printing Co. v. Deering, 254 U. S. 443 (1921). 

‘° Dissenting in Coppage v. Kansas, 236 U. S. 1, 26-27 (1915). 
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the exercise of those rights.”®° After such a leap, citation would suffice for all needful 
reason. 

The doctrine had drifted far from the reasons that had called it into being. It was 
no longer argued that the affairs of industry had best be left to freedom of contract 
between interested, parties operating under a system of competition. Instead the dis- 
position was to place the ordinary arrangements of business in a domain marked out 
by due process as beyond legislative control. The arrangements of the market place 
had now been committed into the rights of property. A doctrine derived from the 
law against monopoly became a check upon the police power of the state. A sanction 
invoked to outlaw privilege remained to enthrone it. 


IV 


So radical a position was not to be held. It was from the first compromised in the 
failure of the whole court to go along. The call to retreat was sounded long before 
the philosophy set down in dicta had been realized in holdings. In the very state- 
ment of a freedom of contract—now grounded in the equities of property rather 
than derived from the forces of competition—there were three sources of weakness 
rather too close to the surface of the dialectic to be kept hidden. The first was the 
instrumental character of the material out of which the theory of legislative im- 
potence had been fashioned. Its underlying assumption was, not that business was 
not affected with a public interest,54 but that competition provided a system of regu- 
lation more effective than the government could devise. When agency was forgotten 
and competition degenerated into laissez faire, the edifice began to crumble. The 
second was that in invoking a usage of the ancient law, another usage of the ancient 
law was overlooked. As old as the right of the individual to his calling was the right 
of the state to regulate. It found expression in ordinance, assize, statute, in the 
judicial notion that price should be reasonable. In the concern of the government for 
health, safety, morals, a police power had been too deeply embedded in the law to 
be forgotten. The third was the curious paradox which attended the development of 
the due process. So long as the appeal was from the legislature to freedom of con- 
tract as an agency of social justice, the doctrine was functional. As soon as competi- 
tion was forgotten, and freedom from legislative oversight became an attribute of 
property, the function was lost. The anti-monopoly germ came into due process as 
a doom upon immunity; in the refined doctrine it became a bulwark thrown about 
immunity. As circumstance changed, as a knowledge of the character of industrial- 
ism grew, as public opinion became sensitive to the evils of capitalism, the weaknesses 
in the structure of due process were laid bare. 


°° For the Court, id. at 17. 
51 One of the most curious of phenomena which attended the reading of laissez faire into constitutional 


law was the doctrine of public interest. An attempt, in respect to the power of the legislature over prices, 
to create a closed category of industries affected with a public interest was without economic foundation, 
rested upon historical error, and defied the rigidities of logic. For the high spots, compare Munn v. 
Illinois, 94 U. S. 113 (1877); Ribnik v. McBride, 277 U. S. 350 (1928); and Nebbia v. New York, 291 


U. S. 502 (1934). 
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An awareness of the character of industrialism found expression in an expanding 
oversight of industry. The needs of the people suggested, a growing public opinion 
demanded, the legislature accorded measures of amelioration. In respect to every 
statute, the persons to whom the act was distasteful fell back upon the judiciary as 
the ultimate line of defence. The courts with stern conviction rejected new-fangled 
laws; conducted arguments through intricate constitutional mazes, often of their own 
invention; joyfully placed their imprimatur upon novelties. But whatever the fate 
of an enactment the Constitutional ordeal had to be met. In a campaign that ran 
through many battles, the older sanction of the police power was set against a novel 
immunity in due process. In the struggle fortune was changeable; each doctrine had 
its crescendo and its diminuendo; a rapid surge might be followed by a violent reac- 
tion. But even judges of sternest convictions could not stand forever against the 
instant beat of an industrialism, too turbulent to give order, too violent to do justice 
between parties, headed it knew not whither. Legislation as an instrument of control 
might be checked; it could not be outlawed. 

As act took its place beside act, the simple lines of the competitive design dom- 
inated the complicated pattern which emerged. There was no idea of abridging the 
common right to a calling, of denying freedom of contract, of deflecting “private 
enterprise” from its orbit. The thought was rather to adjust the system of competi- 
tion to the shortcomings which experience had revealed. The norms of “fair” and 
“unfair” were evoked, and in the Clayton Act5* the Congress wrote, and in the 
Robinson-Patman Act®® revised, rules of the game for the competitive struggle. In- 
dustry is a concatenation of processes which must click together. If all its arrange- 
ments are at the mercy of a miscellany of individual agreements, the gears can never 
be made to engage. A concert can be secured only through some body of common 
understandings. In instances business may continue to do the trick itself, as it has 
with the standardization of parts, the continuance of market mechanisms, the inven- 
tion of vocabularies for various trades. But, if it does not, the state must be called 
upon to make the cogs turn neatly together. Matters are often too deeply affected 
with a public interest for all the terms of the contract to be left to the private parties 
immediately concerned. 

The body politic steps in to prescribe weights and measures, regulate hours of 
labor,5* impose employer’s liability,®° prevent payments in script,5* prescribe min- 
imum rates of wages.5* In conserving human resources it prohibits night work for 
women®® and outlaws child labor.®® In all such cases freedom of contract is set 

52 38 Stat. 730 (1914); 15 U. S. C. §§12-27 (1927). 

58 49 SraT. 1526 (1936); 15 U. S. C. §§13, 13a. 

54 Bunting v. Oregon, 243 U. S. 426 (1917). 

58 Arizona Employers’ Liability Cases, 250 U. S. 400 (1919). 

5° McLean v. Arkansas, 211 U. S. 539 (1909). 

57 West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937). 

58 Radice v. New York, 264 U. S. 292 (1924). 

5° There has never been any question of the right of the state to prohibit child labor. Doubts about 


the power of the federal government are now probably without foundation. If Hammer v. Dagenhart, 247 
U. S. 251 (1918), has not been overruled, it seems clearly to have been outmoded. 








36 Law anp ConTEMPoRARY PRoBLEMs 


within a matrix of arrangements prescribed by authority. The lack of bargaining 
power on the part of weaker groups has been recognized. The protection of govern- 
ment has been accorded to trade unions®® and to farmers’ cooperatives towards dis- 
posing of their services and products through an orderly process of collective bar- 
gaining. The aid of the government has been accorded to the milk®! and the 
bituminous coal®* industries to help competition over the hard places. A loss of 
foreign markets has played hob with the orderly growing of staple crops and the 
market has been unable to adjust production to a falling demand. Congress has 
come to the rescue with an agricultural adjustment act designed to effect stability 
in a period of rapid transition.®* It is only in respect to public utilities that the lines 
of control seriously depart from the competitive norm. Even there the competitive 
ideal is retained, and a commission is set up to safeguard the interests which free 
enterprise can no longer serve. The topography of public control may be intricate; 
the detail of many designs may lie on its face. Yet in stark outline it still exhibits 


the bold lines of the competitive pattern. 


V 


Accordingly a simple rationale relates the Sherman Act to other statutes and 
draws various measures for the regulation of industry into an articulate whole. The 
hub from which the pattern of control radiates is the general rule against restraints. 
Its ban rests upon all persons; its prohibition lies against every act of the type at 
which it is aimed. It has no distinctive domain, no area of the national economy is 
exempt from its operation; the members of no class, caste, group are saved from its 
command.®* Like trespass, assault, deceit, wanton negligence, it is an offense of 
which any person may be guilty. The rule against restraints, like all wrongs recog- 
nized at common law, is universal in its sweep. 

An exclusion from the rule against restraints is the kind of thing known to the 
common law as an immunity. Since time immemorial the authority of the King, 
Crown, State has been regarded as general. A privilege, perquisite, immunity, ex- 
ception has always taken the form of a writing in which the “liberty” or “liberties” 
granted have in explicit terms been specified and defined.®* Even “ancient liberties” 
—dating far back, thoroughly established, quite unchallenged—were eventually com- 


°° National Labor Relations Bd. v. Jones & Laughlin Steel Corp. 301 U. S. 1 (1937). 

®1 Nebbia v. New York, 291 U. S. 502 (1934). 

®2 Bituminous Coal Act of 1937, 50 STaT. 72 (1937), 15 U. S.C. c. 17B. 

®8 See Mulford v. Smith, 307 U. S. 38, 42 (1939). 

®“The Sherman Act is a broad enactment prohibiting unreasonable restraints upon interstate com- 
merce, and monopolization, or attempts to monopolize, with penal sanctions.” Hughes, C. J., in U. S. v. 
The Borden Co., 60 Sup. Ct. 182, 188 (1939). 

®5 Note, for example, the liberty of the Prior of Dunstall, Y. B., 11 Hen. VI, f. 19, pl. 13; the crown 
grant of a market “with all liberties and free customs” pertaining thereto to “the abbey and convent of 
Ramsey,” 2 CaRTuLaRiuMs, Monastarit DE RameseIA (R.S.) (1886) 298; the liberties of the merchant 
gild of Berwick-upon-Tweed, Toutmin SmirH, EnciisH Guitps (1870) 338-346; the privilege and 
liberties of the College of Physicians of the City of London, Goopatt, History oF THE COLLEGE OF 
Puysicians OF Lonpon. See Thorne, The Constitution and the Courts: a Reexamination of the Famous 
Case of Dr. Bonham, in Reap, THE ConstiTuTION RECONSIDERED (1938). 
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mitted to parchment. Thus lords of the realm, ecclesiastical establishments, munic- 
ipalities, fraternities, mysteries, colleges of physicians, honorable companies had each 
its distinctive prerogatives. As responsible government developed, the legislature 
replaced the Crown. Privilege, to be valid against or an exception to, the general 
law, had to be confirmed by Act of Parliament. 

A concern to safeguard the rule against restraints was at the very heart of the 
movement towards statutory sanction. Here the creative period for Anglo-American 
law is the seventeenth century. From the accession of James I to the abdication of 
James II, royal provocation and legislative response, political act and military event, 
beat upon the Constitution to level ancient rights into a general law before which 
all men are equal. In this era the liberties of towns, fraternities, mysteries, individuals 
were transformed. The miscellany of specific perquisites within the commonwealth 
which the plural “liberties” connoted was converted into the abstract singular 
“liberty.” This verbal receptacle—never sharply defined, never reduced to a list of 
particulars—came to provide a domicile for such liberties as belonged to all subjects 
and were consonant with the legal principle of equality before the law. Such liberties, 
now aspects of a large and more dominant “liberty,” were grounded upon sanctions 
far more enduring than letters patent, a royal charter, or even a parliamentary statute. 
Before the century was done the particulars which make up liberty had become the 
inalienable rights of Englishmen. A century later they were definitely established 
in an order of nature as the rights of men. Meanwhile liberties—ancient or usurped 
—which could not be translated into universal rights had a strong presumption set 
over against them. Many were too deeply entrenched within the social fabric to 
yield at once to the demands of constitutional government.®* But such liberties came 
presently to be recognized as immunities. The royal pleasure, however explicit its 
manifestation, was no longer a lawful warrant. It was everywhere exposed to the 
general law. The will of the legislature was necessary to its security. 

When the Sherman Act was being debated, it was understood that its prohibitions 
were personal and general; that exception and limitation are created only by legis- 
lative act. As the statute took shape, questions of the immunity of laborers and of 
farmers in respect to certain forms of collective activity were repeatedly raised.°* At 
one time an immunity was written into the bill in favor of a process of collective 
bargaining whose objectives were to lower hours and to raise wages. A similar 
amendment excepted farmers’ cooperatives in activities concerned with “the primary 
scale of their products.”** As the current Act was shaped by the Judiciary Com- 
mittee, they went down with the bill into which they had been incorporated. 


** Note, for instance, the liberties preserved to towns, companies, and even individuals by the Statute 
of Monopolies. 

®7 See e.g. 21 Conc. REC. 2560-2562, 2565, 2571, 2606, 2654-2655, 2727, 2728 (1890). 

°8 “That this act shall not be construed to apply to any arrangements, agreements, or combinations 
between the laborers, made with a view of lessening the number of hours of labor or the increasing of 
their wages: nor to any arrangements, agreements, or combinations among persons engaged in horticulture 
or agriculture made with a view of enhancing the prices of their own agricultural or horticultural prod- 
ucts.” S. 1, as amended, 51st Cong., 1st Sess. (1890). 
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As statute after statute has accommodated the competition pattern to the actualities 
of industry, exception has been by explicit grant. In every enactment the department 
from the rule against restraints has been severely limited. In object, activity, opera- 
tion, the Act of Congress is held to its province; it is hedged about with precautions 
which keep it from becoming a general immunity. Thus the Webb Export Trade 
Act exempts from the charge of illegality under the Sherman Law “an association 
entered into for the sole purpose of engaging in export trade and actually engaged 
solely in such export trade.”*® The Wagner Act,’° with trim lines and clear-cut 
intent, does not exempt trade unions from the prohibitions of the antitrust law. 
Instead it provides an orderly rubric for collective agreement about hours, wages and 
conditions of employment. Outside of the ordained procedure, which is subjected 
to the oversight of a regulatory body, the activities of laborers, even when done under 
trade union auspices, are subject to the general law. The statutes designed to insure 
to farmers fair prices are of similar kind. They offer protection in the primary sale 
of wheat, corn, cotton, hogs, dairy products. But they are drawn with a scrupulous 
regard for the objectives of the Sherman Act. The Capper-Volstead Act™ provides 
that “if the Secretary of Agriculture shall have reason to believe that such association 
monopolizes or restrains trade in interstate or foreign commerce to such an extent 
that the price of any agricultural product is unduly enhanced,” he shall through the 
necessary steps of complaint, notice, hearing, and order cause it “to cease and desist 
from monopolization or restraint of trade.” In the Agricultural Marketing Agree- 
ment Act,”? the immunities granted are detailed, and the rule against restraints con- 
tinues to fix the limits of tolerance.’* In the Fisheries Cooperative Marketing Act a 
similar power to proceed, if activities cross the line of legal tolerance, is granted to 
the Secretary of Commerce."* In this sheaf of cooperative legislation, the power of 
initiation is conferred upon an official other than the Attorney General, but the 
ancient ban upon restraints is not relaxed. 

In a number of instances where it is manifest that competition does not do the 
job, Congress has resorted to another type of regulatory device. Even before the 
Sherman Act was passed a commission was established for the regulation of the 
railroads. As the logic of the new arrangement became obvious, the carriers were 
relieved from the operation of the antitrust laws “in so far as may be necessary to 
enable them to do anything authorized or required” by an order of the Interstate 
Commerce Commission.”® It is of note that it was not until after the regulatory 

°° There are the further provisions that “such association, agreement, or act is not in restraint of trade 
within the United States” and “such association does not, either in the United States or elsewhere, enter 
into any agreement, understanding, or conspiracy, or do any act which artificially or intentionally enhances 
or depresses prices within the United States.” 40 Stat. 516, 517 (1918), 15 U. S.C. §62. 

7 49 Stat. 449 (1935), 29 U.S. C. c. 7. 72 42 Stat. 388 (1922), 7 U.S. C. §292. 

72 50 Strat. 246, 249 (1937), 7 U. S. C. §§608b, 671(d). 

78 “The Agricultural Act is a limited statute with specific reference to particular transactions which 
may be regulated by official action in a prescribed manner. . . . If Congress had desired to grant any 
further immunity, Congress doubtless would have said so.” Hughes, C. J., in United States v. The Borden 


Co., 60 Sup. Ct. 182, 188 (1939). 
74 48 Srar. 1214 (1934), 15 U. S. C. §522. 78 48 Stat. 215 (1933), 49 U. S. C. §5(15). 
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system had been fully matured that the verbal defenses of the Sherman Act were 
relaxed.”® Under the Shipping Act certain agreements are excepted from the Sherman 
Act; but it is unlawful to carry out such understandings without the approval of the 
Shipping Board,’? which has authority to accept, to reject, or to modify. Of like 
effect, and for reasons peculiar to the business, is the saving clause written into the 
Marine Insurance Association Act.’* In all such cases the public interest is as clearly 
and fully recognized as under the antitrust laws. But motor carriers, railroads, ship- 
ping, and things relating thereto, have ways of their own and places quite unique 
in the natural economy. So a public authority is set up the better to impose the public 
interest which a primitive competition seems powerless to promote. . 

A simple, definite, common-sense system of values shapes this series of measures 
which impresses a public policy upon the national economy. Its dominant principles 
are equality before the law and the common rule against restraints. There is, in the 
instance, much accommodation of requirements to the realities of the industrial order. 
But in the whole structure of legislation, there is little of recognized privilege or of 
immunity from the general law. The seeming exceptions, under examination, turn 
out to be no more than departures to effect adjustments of the common rule to dis- 
tinctive circumstances. These departures fall roughly into two distinct classes: (1) 
the provision of some agency of public interest where circumstance renders competi- 
tion an undependable instrument and (2) the indulgence of a limited collective 
activity to groups whose individual members are in a bargaining position inferior to 
that of the parties with whom they must deal. Laborers and farmers habitually 
accept contracts whose terms they have little power to shape. Legislation concerned 
with collective bargaining and cooperative marketing aims to help the worker and 
the farmer up to the plane upon which competition is presumed to do its work. But 
it is from such a plane that monopoly, combination, conspiracy reaches up after that 
which is illegal The very statutes, which attempt to elevate weaker groups to the 
competitive plane, seek by the most express commands to hold them there. Rarely 
has a rule of the general law been so zealously guarded against exception and 


; ie 
immunity VI 


Thus was fashioned and fortified against immunities the legal ban on restraints. 
It dates from the period in which the supremacy of the law was asserted over the 
arbitrary will of the Crown. It is an instrument through which the royal pleasure 
was curbed, privilege fell before the common rule; all men—irrespective of class, 
caste, rank, wealth, profession, calling—were made equal before the law. The prin- 
ciple of “equal protection of the laws” has become an axiom of Anglo-American 
jurisprudence. It finds explicit statement in the Federal Constitution and the con- 
stitutions of the several states. It is embedded in the great corpus of the law reports. 
Its place in the structure of justice is far too obvious to invite elaboration or to 
demand citation. 


76 Note also similar provisions in the Motor Carrier Act, 49 Stat. 543 (1935), 49 U.S. C. §313f. 
77 39 Stat. 733 (1916), 46 U. S. C. §814. 78 41 Stat. 1000 (1920), 46 U. S. C. §885. 
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It is significant that a high place within the law was early accorded to the right 
to a calling. A man could not, with a threat to his livelihood or to the common good, 
barter it away.’® In protecting it against royal grant, monopoly or collusive conduct, 
he was entitled to his action. Once upon a time a gild, a university, a college of 
physicians, an honorable company, had its own system of police, with the rights of 
license, search and seizure, presentment and trial, fine and imprisonment, all the 
perquisites of effective discipline. Now the larger office has been taken over by the 
state, and in respect to trades, callings, occupations, fraternities, corporations, and 
even religious bodies, a private police is legally taboo.8° Men may freely band them- 
selves in association, but their by-laws must not encroach upon the law of the land. 
The age of benefit of clergy is gone and an ancient privilege is not likely to be revived 
to the advantage of a more secular calling. 

In the Sherman Act, as at common law, the offense is specified, but is not reduced 
to a catalogue of particulars. This is in accord with the spirit of an institution which 
aims to contrive instruments flexible enough to meet the demands for justice under 
shifting circumstances. Public policy must of necessity find expression in the most 
general terms. The objectives of the federal government are set down in a handful 
of prepositional phrases. The general objective of domestic legislation is “the com- 
mon good” or “the general welfare.” The police power, which keeps in order the 
affairs of a nation, aims at nothing more specific than public morals, public safety, 
public health. The provisions of the Sherman Act are written in the most general 
language, broad enough to meet all sorts of conditions, flexible enough to compre- 
hend situations as they arise. 

In every case hot from the affairs of business, the appeal is to the reasonable man. 
And with the reason of the common law—and its zone of discretion—the processes 
of justice cannot dispense. As time passes callings become businesses, occupations 
come and are gone, restraints alter in magnitude and character. To keep abreast of 
the times an industry undergoes constant revision in technology, organization, cor- 
porate structure, trade practices, marketing methods. To set down a prohibition as 
a detail of “thou shalt nots” is to stage an adventure into futility. Forbidden things 
will soon be done in unforbidden ways and presently the prohibitions apply only to 


7 An individual sells his trade, his business, his practice to another. The value of the assets which 
pass depends upon the withdrawal of the seller. He agrees not to resume his occupation within a specified 
area and over a' certain span of years. A breach of contract provokes a suit which is met with a plea that 
the restrictive covenant is void as against public policy. In the cases the right of the individual to do as 
he will with his own is set over against the harm he threatens to the public interest. The more replaceable 
the worker, the less skilled the occupation, the less of a necessity the commodity, the less strategic the 
industry, the more heavily the balance tips toward individual advantage. The more unique the craftsman, 
the more learned the mystery, the more necessary the service, the greater the compulsion. If an essential 
service to the community is at stake, a man cannot, of his own will and to his own advantage, bargain 
away his right to his trade. Leading cases are Mitchell v. Reynolds, 1 P. Wms. 181, 24 Eng. Rep. 347 
(1711); Hitchcock v. Coper, 6 Ad. & E. 438, 112 Eng. Rep. 167 (1837); Union Strawboard Co. v. Bon- 
field, 193 Ill. 420, 61 N. E. 1038 (1901); Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 
(1887); Von Bremen v. MacMonnies, 200 N. Y. 41, 93 N. E. 186 (1910); Oregon Steam Navigation Co. 
v. Winsor, 20 Wall. 64 (U. S. 1873). 

®° This is not to say that such systems of private police do not exist. Any student of industries or any 
attorney who has followed antitrust cases for a period of years can recite numerous examples. 
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that which has ceased to be. As the national economy is transformed, such a pro- 
cedure would quickly leave a wider and wider territory without the law. The gen- 
eral words of the act, with reason to direct, arrest and appoint limits, prevent the 
command from being frozen into obsolescence. The rule against restraints indicates 
clearly the type of activity to which tolerance is not to be accorded. As with other 
ordinances which announce policy, the application of the rule awaits the specific 
occasion. As the concrete issue is met, the antitrust law comes to grips with current 
reality. 

The standard is definite enough to meet the requirements of justice. As with any 
other general rule, when the norm of restraint of trade is laid against a course of 
conduct, there are borderline cases. Here, because of the complicated character of 
the practices under review and the balance of values involved in judgment, they are 
often more than usually perplexing. But however difficult extreme cases may prove, 
the principles that should resolve them have been clearly proclaimed. Nor are they 
sheer abstractions for whose meaning public officials and courts must fumble. They 
have emerged from the concretions of litigation, out of a medley of human tangles, 
over a span of centuries. A contract which imposes a restraint upon trade may be 
upheld or struck down. If upheld the reason is, as stated by a wise judge years ago, 
“not because they are advantageous to the individual,” but “because it is for the 
benefit of the public at large that they be enforced.”** Or, as another able jurist has 
put it, the agreement is reasonable if “the restraint is such only as to afford a fair 
protection to the interests of the party in favor of whom it is given, and not so large as 
to interfere with the interests of the public.”*? The state cannot allow private parties 
to bargain or conspire away the advantage which the community has in access to 
members of a calling or in a competition for its patronage. 

The Sherman Act is thus in accord with the great American tradition. Callings 
are by law open to all; men have a right to buy and sell in a free and open market. 
Yet the competitive system is not the ultimate word in industrial order; nor is it a 
definitive answer to all the problems of the national economy. Already an elaborate 
structure of statutes testifies to its shortcomings in operation. It may be that in the 
near future we must seriously depart from its pattern to serve the public interest. 
But, even in modification and departure, the norm of social justice embodied in the 
rule against restraints may not cease to be a guide. In any venture into regulation 
every party has a right to insist that it be accorded an equivalent for the protection 
of the open market which he is called upon to surrender. In a world where the 
unknown crowds upon us, public policy can have no enduring ultimate. For its 
guidance we may discover a more reasonable scheme of values than we now know. 
But until that time, the objectives of the common right and the Sherman Act must 
continue to direct. However the pattern of industrial government is modified, the 
ideal they embody will remain the reference for economic justice. 


*2 Baron Parke, in Mallan v. May, 11 Mees. & W., 653, 665, 152 Eng. Rep. 967, 972 (1843). 
2 Nordenfelt v. Maxim Nordenfelt & Co. [1894] A. C. 535, 567. 








THE APPLICATION OF THE SHERMAN ACT TO 
“INTEGRATED” AND “LOOSE” INDUSTRIAL 
COMBINATIONS 


CuHar.es H. Weston* 


During the latter part of the nineteenth century, the doctrine of laissez faire was 
woven into the fabric of our constitutional law via the due process clause. Con- 
demnation of restraints and monopolies by the Sherman Act gave expression to this 
doctrine. Today these off-shoots of Jaissez-faire doctrine, as embodied both in con- 
stitutional law and in the Sherman Act, are under heavy fire. As to the Sherman 
Act, the efficacy of competition as a regulator of prices is questioned; the evil of too 
much as well as too little competition is stressed—witness many of the NRA codes; 
the failure of the antitrust laws to prevent concentration of business in the hands 
of a few is widely proclaimed. | 

There is undoubted force in much of this criticism; the present’ antitrust laws 
certainly need to be supplemented by additional legislation. These questions, how- 
ever, lie outside.the present subject, which is rather an attempt to analyze court 
decisions interpreting the antitrust laws, dealing with the decisions from the stand- 
point of the practicing lawyer seeking some general familiarity with them. After 
all, they are the tools with which he must work, and sometimes the obstacles he 
must overcome, in carrying out the basic policy of Congress laid down in the Sher- 
man Act and partially supplemented in the Clayton Act. 

The decisions construing the Sherman Act may be roughly classified under two 
headings—those involving integrated combinations and those involving loose com- 
binations. By integrated combinations is meant those where the restraint of monop- 
olization of commerce flows from the possession or acquisition of property rights. 
This group includes all cases where two or more independent concerns are brought 
under common ownership or control by an acquisition of stock or assets; all mergers 
or consolidations; and all cases where a corporation and its subsidiaries and affiliates 
possess power to exercise monopolistic control over prices or otherwise to restrain 
trade and commerce, irrespective of any recent direct absorption of competitors. 
Loose combinations embrace all instances where concerns not linked together by 


* A.B., 1914, LL.B., 1916, Harvard University. Member of the Pennsylvania and District of Columbia 
Bars. Special Assistant to the Attorney General, Antitrust Division, United States Department of Justice. 
since 1929. Author of Actions Against the Property of Sovereigns (1919) 32 Harv. L. Rev. 266. 
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common property interests either agree to suppress competition among themselves 
or agree to unite in imposing restrictions upon the activities of third persons. Cases 
involving trade associations are, of course, typical of this group. 

In connection with this classification, it is interesting to note the shift which has 
occurred in the relative importance of the two types of combination. In the early 
days of the Sherman Act, the great antitrust cases were, for the most part, cases of 
integrated combinations. In contrast, not a single case of an integrated combination 
has come before the Supreme Court during the last ten years. Various factors seem 
to have contributed to this shift in emphasis. 

When the Sherman Act was passed in 1890, and for a good many years there- 
after, techniques later employed for mitigating many of the rigors of competition 
had not been fully developed. For example, open announcement of prices and terms, 
exchange of statistical information, price leadership, trade association activity, and 
extensive advertising designed to persuade the public to buy on the basis of brand 
or name rather than price, had not grown up. In the earlier period competition 
was both more ruthless in its methods and more potent in its effects, and the desire 
to eliminate competition through securing a substantial monopoly of the trade or 
industry was consequently more intense. The semi-monopolistic combinations 
achieved or attempted in this early period are reported in such cases as the Standard 
Oi?’ and American Tobacco Co.* cases in the Supreme Court, and the American 
Can Co.3 Corn Products Refining Co.,* and International Harvester Co.° cases in the 
district courts. 

At present the more subtle forms of restraint resulting from loose agreements 
are those with which we are usually most concerned, but the court decisions dealing 
with integrated combinations are not for this reason no longer important. The recent 
Appalachian Coals® case shows that decisions involving integrated combinations are 
sometimes pertinent precedents in determining the legality of loose combinations. 
Moreover, several cases recently brought by the Government show that many occa- 
sions still exist for questioning the legality of integrated combinations. There is the 
suit now being tried to bring about the dissolution of the Aluminum Company, and 
the suit which has recently been instituted against Columbia Gas and Electric. The 
proceeding against the major motion-picture companies raises issues pertaining both 
to integrated and to loose combinations. 

Before taking up the cases on integrated combinations, a word should be said 
about the Rule of Reason. Perhaps the most important thing to know about this 
so-called rule of interpretation is that it is really not a rule of interpretation at all 
in the sense that it supplies any reliable index to the meaning of the statute. But 

2 Standard Oil Co. of N. J. v. U. S., 221 U. S. 1 (1911). 

*U. S. v. American Tobacco Co., 221 U. S. 106 (1911). 

*U. S. v. American Can Co., 230 Fed. 859 (D. Md. 1916); 234 Fed. rorg (D. Md. 1916). 

*U. S. v. Corn Products Refining Co., 234 Fed. 964 (S. D. N. Y. 1916). 


5U. S. v. International Harvester Co., 214 Fed. 987 (D. Minn. 1914). 
® Appalachian Coals, Inc. v. U. S., 288 U. S. 344 (1933). 
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consideration of the motives which led the Court to adopt this rule opens up the 
nature of the problem of interpretation with which the courts were confronted when 
they came to apply the Sherman Act, and serves as a useful introduction to an 
examination of the actual decisions under the Act. Therefore an attempt will be 
made to outline briefly the nature of this problem and certain possible solutions. 

On the one hand, the Sherman Act covers the entire field of interstate and for- 
eign commerce, and every conceivable variety of commercial conduct and practice 
is, therefore, within its general scope. On the other hand, the Act is wholly lacking 
in detailed specification of the conduct which it proscribes; its prohibitions are 
couched in such vague and general terms as restraint of trade and monopolization of 
commerce, language which, as Chief Justice Hughes said in the Appalachian Coals 
case, “has a generality and adaptability comparable to that found to be desirable in 
constitutional provisions.” Furthermore, the legislative history of the Act furnishes 
little enlightenment. The objectives of Congress as disclosed by the debates appear 
to have been as vague and general as those to be inferred from the language of the Act 
itself. 

Under these circumstances, one possible course, and the one adopted in the early 
Freight Association" cases, was to apply the words of the statute literally. The Act 
prohibits “every” contract, combination or conspiracy “in restraint of” interstate or 
foreign commerce. The objection to this construction is that it makes the prohibi- 
tions of the Act so comprehensive as to threaten with condemnation normal and 
ordinary business contracts and agreement. As Mr. Justice Brandeis said in Board of 
Trade of Chicago v. United States:* “Every agreement concerning trade . . . re- 
strains. To bind, to restrain, is of their very essence.” The literal construction pro- 
voked a vigorous dissent by four justices in the first Freight Association case and 
the same justices dissented in the second Freight Association case. 

If the words of the statute were not to be applied literally, some limiting formula 
had to be adopted. One possible course was to view the Act as simply codifying 
the common law and extending it to the field of interstate commerce. The opinion 
of the Circuit Court of Appeals in the Addyston® case, written by Judge Taft, 
adopts this view. If this view had prevailed and had been consistently applied, the 
broad prohibitions of the Act might have been canalized into somewhat rigid and 
artificial channels, upon the basis of common law precedents of doubtful relevancy, 
particularly with reference to application of the Act to the large combinations of 
capital which were in the forefront of the Congressional discussion preceding adop- 
tion of the Act. 

A third course, and the one adopted in the Standard Oil’ case, was to interpret 
the common law as prohibiting only acts or contracts which unreasonably restrain 
trade, and to regard the Act as likewise limited to agreements or combinations in 


7U. S. v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); U. S. v. Joint Traffic Ass’n, 171 U. S. 
505 (1898). § 246 U. S. 231, 238 (1918). 


®U. S. v. Addyston Pipe & Steel Co., 85 Fed. 271 (C. C. A 6th, 1898). 
2° Supra note 1. 














THE SHERMAN AcT AND “INTEGRATED” AND “Loose” CoMBINATIONS 45 


unreasonable restraint of trade or commerce. Although it was on the basis of a 
supposed rule of the common law that the Act was confined to contracts and com- 
binations in unreasonable restraint of trade, the Court appears to have considered 
that what was or was not an unreasonable restraint of trade within the meaning of 
the statute was to be determined more on the basis of the evils which Congress 
intended to prohibit than on the basis of what the common law had denominated 
unreasonable restraint of trade. The Court, guided “by the light of reason,” was 
to determine (1) the evils at which the statute was aimed and (2) what restraints 
produced or were likely to produce these evils. These restraints, then, were the 
unreasonable restraints which the statute condemned. - 

It is significant that the Rule of Reason erects judicial legislation into a canon of 
interpretation. 

The Court in the Standard Oil case also decided that the Rule of Reason was 
applicable to Section 2 of the Act, which makes it unlawful to monopolize or to 
attempt to monopolize interstate commerce. The Court reached this conclusion by 
assimilating the prohibitions of Section 2 to those of Section 1.11 It said that at com- 
mon law the terms, “restraint of trade” and “monopolize” were substantially inter- 
changeable. It said that monopolization and attempted monopolization constitute 
means of effecting the unreasonable restraint of trade which Section 1 forbids, and 
that Congress, in Section-2, had specifically condemned these particular means in 
order to make sure that they did not escape the general prohibitions of Section 1. 

In an analysis of integrated combinations, one method of treatment would be to 
make a generalized statement of the considerations which have been given weight in 
determining legality or illegality. This method would not, in effect, reflect the 
Supreme Court’s highly empirical approach and course of decision in these cases. 
Loose combination cases, by way of contrast, fall into fairly distinct categories, and 
some areas of prohibited conduct and other areas of permissible conduct have been 
rather well defined. The opinions in the integrated combination cases deal for the 
most part with disputed questions of fact and of factual inferences, and very little 
“law” emerges from the decisions, and what little does so emerge does not form a 
consistent or coherent whole. Accordingly, it seems better to take up the decisions, 
case by case, showing the principal facts involved in the leading cases. 

There is one general difference between cases of integrated combinations and those 
of loose combinations which may be noted at the outset. In loose combination 
cases the Court has repeatedly declared that while the intent of the parties may be 
relevant to the question of the nature or character of the restraint, such intent is 
irrelevant to the legality of the restraint. In the integrated combination cases on the 
other hand, intent or purpose has been considered as being in itself one of the prin- 
cipal factors determinative of the legality of the restraint. 

Probably this difference cannot be justified on logical grounds. The weight given 
to intent in the Standard Oil and American Tobacco'* cases was a major con- 


11 Supra note 1, at 61-62. 721U, S. v. American Tobacco Co., 221 U. S. 106 (1911). 
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sideration in passing upon the legality of those integrated combinations. The loose 
combination cases followed other precedents, and different principles came to be 
established. Perhaps the difficulty of formulating satisfactory criteria with respect 
to the legality of integrated combinations accounts for the weight which has been 
given to intent. 

So much by way of general introduction. Now as to the individual decisions, 
beginning with those in which integrated combinations have been declared illegal, 
and then passing to those in which the Court has reached the opposite result. 


I 


Decisions INvoLvinc INTEGRATED COMBINATIONS 


The first integrated combination to come before the Supreme Court was the 
Knight"® case, decided in 1895. The American Sugar Refining Company had 
brought under its control 90% of the sugar-refining capacity of the country. The 
Court held that this was a monopolization of manufacture, and not a restraint or 
monopolization of interstate commerce in the products of manufacture. In no sub- 
sequent case has there been a like unrealistic refusal to recognize and give effect to 
the obvious fact that interstate commerce in a commodity is restrained when produc- 
tion of the commodity is subjected to restraint. The case represents one of those 
judicial vagaries not uncommon in the law, and now is of no more than historical 
importance as far as antitrust proceedings are concerned. Perhaps today even its 
dicta as to the extent of the commerce power of Congress are equally obsolete. 

In the Northern Securities\* case, decided ten years later, a holding company had 
been formed to acquire the controlling stock of two competing interstate railroads. 
The Court held that the pooling of profits, resulting from common ownership, 
necessarily operated to eliminate competition between the two subsidiary railroads, 
and that the Act made it illegal to bring about elimination of this competition. The 
dissent by Mr. Justice Holmes, in which three other justices concurred, is interesting 
as showing an interpretation of the Sherman Act which, if it had prevailed, would 
have greatly limited the scope of the Act with respect to integrated combinations. 
He contended that the only agreement which had been made was one to exchange 
stock of the two railroads for stock of the holding company; that such an “exercise 
of an ordinary incident of property” was not within the intended prohibition of 
Congress; that the restraint the Act prohibited was “external” restraint, that is, re- 
straint imposed upon persons not parties to the agreement, and that it did not include 
“an arrangement by which competition is ended through community of interest.” 

In the Standard Oil’ case, decided in 1911, there was also a holding company. 
In 1899 the authorized capital stock of the Standard Oil Co. of New Jersey had been 
increased by $100,000,000. It then acquired the stock of numerous other corporations. 
The interesting fact about this acquisition, however, is that the stock of the com- 


48U. S. v. E. C. Knight Co., 156 U.S. 1 (1895). 
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panies which were acquired had all been subject to a common control, not only 
immediately preceding the transfer to Standard Oil of New Jersey, but for a period 
antedating the passage of the Sherman Act. In this case, therefore, when the Court 
held the combination illegal, it in effect held that the mere continued existence of 
the corporate combination, in view of the purpose for which it had been formed and 
the manner in which it had exercised its power, constituted a violation of the Act. 

Since there is a rather general notion that integrated combinations are illegal only 
when competition has been destroyed by uniting or absorbing competitors, and since 
the Standard Oil case seems to refute any such notion, it may be well to review 
briefly the corporate history of the enterprise. 

The first Standard Oil Company was formed in Ohio in 1870, and the indi- 
viduals in control of the company rapidly brought numerous competitors under their 
control. In 1882 they executed a trust instrument in which they were named as 
trustees, and they created various controlled corporations (including Standard Oil 
of Ohio) the stock of which was transferred to the trustees for certificates of ben- 
eficial interest. Each stockholder so exchanging his stock received an undivided 
interest in all the stock held by the trustees, and the trust thus served precisely the 
same purposes and accomplished the same results as a holding company. In fact 
the reason why they did resort to the trust device rather than that of the holding 
company was probably because of the limitations which state laws had imposed on 
maximum capitalization and ownership of stock in other corporations. The trustees 
continued to exercise actual control over the stocks vested in them until 1899 when, 
as previously stated, Standard Oil of New Jersey, one of the controlled corporations, 
was utilized as a holding company and acquired the stock which the trustees had 
previously controlled. 

Reference has already been made" to the Rule of Reason which the Court adopted 
in the Standard Oil case. How did it apply this rule to the facts in the case before 
it? The Court failed to state its conclusions on many of the charges made by the 
Government as to acts and conduct of the combination. Thus the Government 
charged that the Standard Oil group had restrained and monopolized interstate com- 
merce by means of various predatory practices, such as securing rebates from rail- 
roads, local price cutting which suppressed competition, operation of bogus inde- 
pendents and espionage upon the business of competitors. The Court did not specif- 
ically pass judgment upon the question whether the evidence sustained these charges. 
It rested its conclusion that the combination unreasonably restrained and monopolized 
interstate commerce upon two circumstances, (1) the dominating power and control 
over the oil industry which the combination had attained, and (2) the intent, man- 
ifested by its acts, to secure and maintain this mastery by excluding others from the 
field. 

The American Tobacco" case, decided at the same term of Court, adds little to 
the development of the law. Here there was even more convincing evidence than in 


1 See pp. 44-45, supra. 17, S. v. American Tobacco Co., 221 U. S. 106 (1911). 
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the Standard Oil case that the end in view was monopolistic control, and that this 
end had been ruthlessly and aggressively pursued up to the time the Government's 
suit was filed. 

The railroad cases next to be discussed represent applications of the Sherman Act 
under circumstances where illegality was much less apparent than in the cases 
previously considered. 

In the Union Pacific'® case, decided in 1912, the Supreme Court required the 
Union Pacific to dispose of its controlling stock interest in the Southern Pacific, 
which it had acquired in 1901. The lines of these two railroads were widely sep- 
arated, the Union Pacific running from Kansas City via Ogden, Utah, to Portland, 
and the Southern Pacific from New Orleans via El Paso to Los Angeles, and then 
up the coast to San Francisco and Portland. Except as to transcontinental traffic, the 
competition between the two roads was negligible. Moreover, the Union Pacific’s 
control of the Southern Pacific gave it no monopoly of transcontinental traffic; 
there were five other roads which, with their connections, formed transcontinental 
lines. Rates were not increased during the period of stock control, and there is no 
reference in the opinion to any evidence of unlawful intent other than that to be 
implied from the mere acquisition of control. The case was decided upon the ground 
that the consolidation of the two roads, by “destroying or greatly abridging the free 
operation of competition theretofore existing,” restrained interstate commerce within 
the meaning of the statute. 

In the Southern Pacific’® case, decided in 1922, the Court required the Southern 
Pacific to give up its control of the Central Pacific, which the Southern Pacific had 
held continuously since 1885, either by lease of the Central Pacific properties, or by 
both lease and stock control. The Central Pacific line ran from San Francisco to 
Ogden, where it connected with the Union Pacific, and it thus formed with that 
road a transcontinental route from San Francisco to the East. The basis of decision 
was that control of the Central Pacific enabled the Southern Pacific to divert traffic 
from this route to its own line from San Francisco to the East, and that this control 
illegally restrained interstate commerce because it fettered “the free and normal flow 
of competition in interstate traffic.” But the Southern Pacific’s control of the Central 
Pacific did not fetter any actual competition unless we go back to the situation exist- 
ing before 1885, when control began. The decision must, therefore, be regarded as 
standing for the proposition that creating a situation which would prevent normal 
competition from coming into existence, in other words, destruction of potential 
competition, may constitute an illegal restraint of interstate commerce. 

In the Reading” case decided in 1920, the Court also applied the prohibitions of 
the Act with great rigor. In that case the railroad had been acquiring coal proper- 
ties in the area which it served since about 1866. When suit was brought the rail- 


38U. S. v. Union Pacific R. R., 226 U. S. 61 (1912). 
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20. S. v. Reading Co., 253 U. S. 26 (1920). 
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road controlled slightly under 25°/ of the total national production of anthracite 
coal. It had also previously combined with other railroads and with coal producers 
to control about 75°% of the anthracite coal going to market, a combination which 
the Supreme Court had enjoined in a 1912 case.2_ There was thus evidence of the 
railroad’s monopolistic intent, but its coal holdings, by themselves, would not seem 
to have given the railroad power to exercise any monopolistic control over prices. 
The Supreme Court nevertheless said that the road had obtained a position of dom- 
inating power “by deliberate, calculated purchase for control” and that “such a power, 
so obtained, regardless of the use made of it, constituted a menace to and an undue 
restraint upon interstate commerce.” The Court accordingly required a complete 
severance of the coal properties from the railroad. 

The facts in the Lehigh Valley”® case closely paralleled those in the Reading case 
and the Court likewise compelled a divorcement of the coal lands from the railroad. 

Turning now to the cases where the Court has refused to dissolve integrated 
combinations, one finds that these are few in number, but the few undoubtedly have 
exercised great influence upon the enforcement of the Sherman Act. 

The first of these cases is the so-called first United Shoe Machinery*® case (al- 
though United States v. Winslow** is an earlier criminal case growing out of some 
of the same facts). The United Shoe Machinery Company was formed in 1899 as 
a consolidation of seven companies engaged in manufacturing patented shoe machin- 
ery. The Supreme Court approved the lower court’s finding that the machinery 
manufactured by the companies which were consolidated pertained to different 
branches of shoe manufacture and were therefore complementary, not competitive. 
It followed from this finding that the consolidation did not destroy competition and 
the Court said that such monopoly power as United Shoe Machinery Company had 
obtained flowed from the lawful monopolies of the individual patents which it had 
acquired. Various acts which the Government relied upon as showing an illegal 
purpose to monopolize were held not to show such a purpose. As a precedent, this 
case would not seem to be of general importance, since the decision turned upon the 
Court’s interpretation of disputed issues of fact. 

The United States Steel”® case was a suit to dissolve the Steel Corporation, which 
had been organized in 1901 to acquire and hold the stock of twelve operating com- 
panies previously independent. In the ten years intervening between its organization 
and the filing of the Government suit, the company’s share of the trade had fallen 
from about 50% to about 419%, and the business of certain competitors had grown 
at a much more rapid rate than that of United States Steel. The Court found that 
the corporation had not engaged in predatory practices, that it had not attempted 
to oppress or coerce competitors, that it encountered genuine and substantial com- 

*1U. S. v. Reading Co., 226 U. S. 324 (1912). 
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petition, and that while it had been a party to more or less formal price-fixing agree- 
ments, these had been abandoned before suit was filed, out of a conviction of their 
futility. The Court therefore concluded that at the time of suit the corporation had 
neither the purpose nor the power to exact monopolistic prices for its products. 

Upon this analysis of the facts, the Government’s case was reduced to the single 
proposition that because of its size the corporation must be regarded as a combina- 
tion in unreasonable restraint of trade. The Court’s answer was that the Sherman 
Act does not make “mere size” or “the existence of unexerted power” an offense. 

Here again, as in the Shoe Machinery case, the decision turns primarily upon the 
Court’s view of the facts rather than upon any particularly novel or limiting inter- 
pretation of the scope of the statutory prohibitions. The authority of the case as a 
precedent is weakened by the fact that it was rendered by four justices, three dis- 
senting and Justices McReynolds and Brandeis being disqualified. There can be 
little doubt that, had they been qualified to sit, the decision would have gone the 
other way. 

The International Harvester*® case involved the construction of a decree entered 
by consent after the Government had been successful in the District Court in a 
Sherman Act proceeding and the company had appealed. The decree required the 
company to dispose of three of its branded harvester lines and limited it to one sales 
representative in any one city. It also provided that the United States might later 
seek such further relief as “shall be necessary . . . to bring about a situation in har- 
mony with law.” The case came before the Supreme Court on the Government's 
attempt to obtain such further relief. 

Although the Harvester Company had been formed in 1902 to acquire all the 
assets of five of the largest companies manufacturing harvesting machinery, the 
Court took the view that any charge that the combination was illegal by reason of 
the competition eliminated when the company was formed had been disposed of by 
the entry of the consent decree. The question whether the Harvester Company was 
a combination in illegal restraint of trade was therefore treated as being the same as 
if the position in the industry which the company held when the consent decree was 
entered had been attained by ordinary growth, unaided by absorption of competitors. 

The Court found that the prohibitions of the decree had been effective in increas- 
ing competition; that the company had not endeavored to drive competitors out of 
business, and that between 1911, when the litigation started, and 1923, when the 
supplementary proceeding was begun, the company’s share of business had fallen 
from 77% to 64%. The Court, in effect, held that control over this portion of the 
trade did not, when unaccompanied by otherwise unlawful conduct, establish any 
violation of the Sherman Act. It also said that there was no suppression of com- 
petition merely because competing firms, as a matter of business expediency, had 
fixed prices at approximately the same levels as those set by the Harvester Company. 

Having thus surveyed the cases, what conclusions can be drawn? The chief 
factors given consideration in integrated combination cases seem reasonably clear. 

2°, S. v. International Harvester Co., 274 U. S. 693 (1927). 
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Without attempting to enumerate them in order of importance they are: (1) elim- 
ination of substantial competition through union of competitors or absorption of 
competitors; (2) possession of a position of dominance in the industry (dominance 
is apparently not to be tested by mere percentage of control, but turns upon whether 
or not there exist substantial outside competitors and whether, irrespective of sub- 
stantial outside competitors, the combination has the power to exact a monopolistic 
price for its products, a price above that which would prevail if prices were deter- 
mined by competition among free and independent sellers) ; (3) intent to attain such 
a position of dominance or intent to exclude competitors, as manifested by absorption 
of competitors or by use of unfair tactics against them; and (4) use of the dominant 
position, when attained, to suppress competition either by coercive or oppressive 
tactics directed against competitors, or by agreements not to compete. 

The exact weight given these factors has seemed to vary considerably from case 
to case. The weight of any one factor is, of course, somewhat dependent upon the 
presence or absence of the other factors mentioned. 

The discussion of the integrated combination cases can fittingly end with this 

statement made by one commentator after a review of the cases of integrated com- 
binations: 
There is support in the body of authority for almost every position that might con- 
ceivably be taken; contrariwise, there are embarrassing holdings and dicta which no one 
theory can fully explain, short of regarding the cases as fundamentally opposed to one 
another.?7 


II 
Decistons Invotvinc LooszE ComBINATIONS 


The cases on integrated combinations, as demonstrated above, are difficult, if not 
impossible, to reconcile, and the courts have evolved no satisfactory formula for 
testing the legality of these combinations. There is not the same degree of uncer- 
tainty in the law with respect to loose combinations. The cases mark out certain 
fairly well-defined areas of prohibited conduct, and other defined areas of permissible 
conduct. 

Generally speaking, the restraints imposed by loose combinations are of two kinds, 
those that are self-imposed, where two or more persons combine to limit their own 
competition, and those that are coercive, where two or more persons take common 
action against a third person in order to influence or control the latter’s conduct. The 
two types of restraints are quite distinct, although they may both spring from the 
same combination. Thus, if certain corporations agree to sell at uniform minimum 
prices, thereby eliminating price competition among themselves, they are likely to 
try to protect themselves against outside competition by acting in concert to compel 
corporations which are not parties to the agreement to observe the same minimum 
sales prices. 

Many self-imposed restraints which limit competition are entirely reasonable and 
unquestionably legal. If there has been a needless and wasteful multiplication of styles 
°7 Handler, Industrial Mergers and the Anti-Trust Laws (1932) 32 Cor. L. Rev. 179, 242. 
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in a particular industry, because of competitive attempts to capture public fancy, an 
agreement to limit and standardize styles and quality will cut off one form of com- 
petition, but it does not unreasonably restrain interstate commerce. Coercive re- 
straints, on the other hand, are nearly always unlawful, primarily because the means 
by which they are effectuated, i.e., boycotts, violence, threats, are ordinarily unrea- 
sonable, if not unlawful. The use of such unlawful or unreasonable means may be 
sufficient to make the restraint unreasonable and unlawful. 

Of the two types of restraints, those which are self-imposed cover a wider range, 
and are of considerably greater importance. 


A. Self-Imposed Restraints 

(1) Price-fixing Agreements 

Price-fixing agreements are a major classification of self-imposed restraints. The 
first decision by the Supreme Court dealing with price-fixing under the Sherman 
Act is the Trans-Missouri Freight Association®® case. Railroads operating in certain 
territory had agreed not to depart, without prior notice, from rates approved and 
adopted by the Association. The Court at that time was of the opinion that the 
words of the Sherman Act should be literally applied. Accordingly, the Court held 
that the agreement was illegal, irrespective of whether, as the defendants contended, 
its purpose was to maintain reasonable rates and to end destructive competition. In 
the Joint Traffic Association™ case the Court, upon like facts, adhered to its previous 
conclusions. 

The chief present importance of these two freight-association cases consists in the 
manner in which they were fitted into the Rule of Reason in the Standard Oil*® case. 
The Court there said that the character of the restraints imposed in these cases was 
such as to bring the restraints within the direct prohibitions of the statute and that, 
under these circumstances, no question as to the reasonableness of the restraints was 
open for consideration by the courts. The Court thus regarded the restraint imposed 
by price-fixing as being per se unreasonable and unlawful. 

The next landmark in the law with respect to price-fixing is the Trenton Pot- 
teries* case. To have the background of judicial decision against which this case 
was decided, it seems advisable to state in summary fashion the holdings in three 
of the leading prior cases in which price-fixing agreements had been held to be in 
unreasonable restraint of trade in violation of the Sherman Act. 

In the Addyston* case price-fixing took the form of collusive bidding on iron- 
pipe contracts opened to competitive bidding within a defined geographical area. 
Although less than half the productive capacity of the country was represented in 
the combination, the more distant location of the non-member mills and their con- 
sequently adverse freight rates made their competition only partially effective. 


88 U, S. v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897). 

2°U. S. v. Joint Traffic Ass’n, 171 U. S. 505 (1898). 5° Supra note I. 
81, S. v. Trenton Potteries Co., 273 U. S. 392 (1927). 

82 Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211 (1899). 
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Within the limits set by this competition, the combination conferred upon the parties 
the power to increase prices. ; 

In the Standard Sanitary** case manufacturers controlling $3°/, of the product in 
which they dealt (enameled ironware bathroom fixtures) entered into an agreement 
to maintain uniform prices. Each manufacturer had taken out a license under 
patents held by the secretary of the trade association, and the price agreement was 
entered into under the guise of observing the price restrictions provided for in the 
patent licenses. The Court refused to be blinded by this subterfuge and recognized 
the arrangement for what it was, a direct price-fixing agreement. 

In the American Column and Lumber™ case the defendants were members of a 
trade association composed of certain manufacturers of hardwood lumber. Only 5° 
of the total number of mills in the industry were members of the association and 
they controlled only one third of the total production of hardwood lumber. The 
evidence did not show an agreement to charge any specific minimum prices, or to 
set any specific limit upon production, but the Court found that the purpose and 
effect of the activities of the trade association and its members were “to restrict com- 
petition . . . by concerted action in curtailing production and in increasing prices.” 
The Court, in holding that this constituted a combination in illegal restraint of inter- 
state commerce, condemned an agreement relating to price, but falling short of 
actual price-fixing, by a minority group in an industry. 

This is the background of the Trenton Potteries** case. There the manufacturers 
of 82% of a certain product had entered into a combination to fix and maintain 
uniform prices for the sale of this product. The Supreme Court held that the trial 
court did not err in charging the jury that it might find the defendants guilty with- 
out regard to the good intentions of the parties, or the reasonableness of the prices 
fixed, or whether prices were actually lowered or raised. The portion of the charge 
which the Supreme Court particularly considered and to which the opinion is 
directed reads: 
an agreement on the part of the members of a combination controlling a substantial part 
of an industry, upon the prices which the members are to charge for their commodity, 
is in itself an undue and unreasonable restraint of trade and commerce.3® 

The Court said that while the Sherman Act has been interpreted as prohibiting 
only unreasonable restraints, it does not follow that agreements to fix or maintain 
prices are reasonable restraints “merely because the prices themselves are reasonable.” 
Reasonableness not being “a concept of definite and unchanging content,” the Court’s 
view of what is a reasonable restraint is “controlled by the recognized purpose of the 
Sherman Law itself.” This law, as the Court said, is “based upon the assumption that 
the public interest is best protected from the evils of monopoly and price control by 
the maintenance of competition.” Accordingly, whether the restraint imposed by an 
agreement to fix or maintain prices is reasonable or not “must be judged in part at 


least in the light of its effect on competition.” 


8° Standard Sanitary Mfg. Co. v. U. S., 226 U. S. 20 (1912). 
34 American Column & Lumber Co. v. U. S., 257 U. S. 377 (1921). 
58 Supra note 31. *° 273 U. S. 392, at 396. (Italics supplied.) 
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Following this general discussion of the principles which should govern decision, 
the Court said: 


The aim and result of every price-fixing agreement, if effective, is the elimination of 
one form of competition. The power to fix prices whether reasonably exercised or not, 
involves power to control the market and to fix arbitrary and unreasonable prices.” 
. . . Agreements which create such potential power may well be held to be im themselves 
unreasonable or unlawful restraints, without the necessity of minute inquiry whether a 
particular price is reasonable or unreasonable as fixed and without placing on the Govern- 
ment ... the burden of ascertaining from day to day whether it has become unreasonable 
through the mere variation of economic conditions. Moreover, in the absence of express 
legislation requiring it, we should hesitate to adopt a construction making the difference 
between legal and illegal conduct . . . depend upon so uncertain a test as whether prices 
are reasonable—a determination which can be satisfactorily made only after a complete 
survey of our economic organization and a choice between rival philosophies.§7 

One important question relating to the Sherman Act is whether this statement 
of the law and of the principles governing its interpretation is modified by the 
Appalachian Coals*® case. In that case 137 producers of bituminous coal, located 
within a defined producing area, had agreed to market their coal exclusively through 
a common selling agency, at prices determined by the agency. The defendants’ 
output was about 64% of the commercial production in their own and the imme- 
diately surrounding territory, and about 12% of the total production east of the 
Mississippi River. In the principal markets for defendants’ coal, they met severe 
competition from coal from other regions. There also existed vast deposits of bitu- 
minous coal in all their producing areas which could quickly and easily be brought 
into production. And it was also shown that the developed capacity of the industry 
was greatly in excess of existing demand, and that the selling agency would serve to 
alleviate certain marketing practices which gave buyers an unfair advantage over 
sellers. 

Upon these facts the Court found that, although the agreement would tend to 
raise prices to a higher level than would otherwise obtain, the defendants would not 
have “monopoly control of any market, nor the power to fix monopoly prices.” The 
Court said that, under these circumstances, the mere fact that defendants had elim- 
inated competition among themselves was not sufficient to bring their agreement 
within the condemnation of the Act. The Court, after noting that the defendants 
insisted, upon the authority of the Steel*® and Harvester*® cases, that there would 
have been no violation of the Act if they had eliminated competition among them- 
selves by a complete integration of their properties in a single ownership, impliedly 
accepted the analogy of those cases. It said that a co-operative undertaking by inde- 
pendent units may, like the bringing of independent units into one ownership, be 
prompted by business exigencies, and that the question in either case is whether there 
is an unreasonable restraint of trade or an attempt to monopolize. 

If the case is to be interpreted as approving price-fixing by a minority group in 


87 Id., at 397-398. (Italics supplied.) 
88 Appalachian Coals, Inc. v. U. S., 288 U. S. 344 (1933). 
8° Supra note 25. ‘° Supra note 26. 
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an industry, it runs counter to the trend of previous opinions. In the American 
Column and Lumber* case the defendants constituted a minority group, although 
the fact that this combination operated in a period of rising prices, whereas that in 
the Appalachian Coals case was formed in a period of falling prices, may partially 
account for the difference in decision. In the Trenton Potteries*® case the Court 
convincingly stated the objections to making legality turn upon so uncertain and 
difficult a test as the reasonableness or unreasonableness of the prices which were 
agreed upon. In the Appalachian Coals case the principal ground the Court gave for 
holding that commerce was not unreasonably restrained was that the combination 
lacked the power to exact monopoly prices. But is not determination of this ques- 
tion fraught with as great difficulty as the determination of reasonable price? The 
question can be tested by applying it to bituminous coal. The choice of the con- 
sumer is dictated by a combination of such factors as the adaptability of particular 
grades of coal to his needs, the f.o.b. mine price, and cost of transportation from the 
mine. What measuring rod can be applied to determine at what point an increase 
in price in one producing area, brought about by eliminating the price competition 
of a great number of producers, will cause nearby consumers to shift from this source 
of supply to other sources, or to other kinds of fuel? How much of that price 
increase can be attained before the combining producers can be said to have the 
power to charge a monopoly price? 

Whether the Court in future decisions will veer toward the Trenton Potteries 
case or the Appalachian Coals case remains an open question. ‘The former course 
seems the more likely. The Appalachian Coals case was decided in early 1933, at a 
time when the country was near the bottom of one of the worst depressions in its 
history. The agencies of Government and business were alike engaged in efforts to 
arrest the downward spiral of prices. The industry concerned was one composed of 
small units, and it had long been a declining or “sick” industry. 

A further question not yet settled is whether the holding in the Trenton Potteries 
case applies to combinations having both the purpose and the power to control the 
market price of a commodity, if the means by which such control is sought and ob- 
tained takes a form other than an agreement to sell at uniform prices. Since the 
economic consequences of such a combination are the same as those produced by an 
ordinary price-fixing agreement, it would seem immaterial that the machinery of 
price control is different. The Court has only recently declared that the Sherman Act 
“aims at substance,” that its restrictions “are not mechanical or artificial,” and that 
its general phrases are to be “interpreted to attain its fundamental objects.”** 

(2) Price Uniformity 

Somewhat different from price-fixing agreements are those restraints involving 
price uniformity. Many of the activities of loose combinations relate to price uniform- 
ity, but before considering the cases involving such activities, it is well to get a pic- 
ture of the conditions which make for uniformity in price. 


41U. S. v. American Column & Lumber Co., 257 U. S. 377 (1921). 
*? Supra note 31. “8 Appalachian Coals, Inc. v. U. S., supra note 6, at 360, 377. 








56 Law anp ConTEMPORARY ProBLEMs 


Industrial products are usually sold on the basis of prices and terms which are 
openly announced to the trade, and which continue until new prices or terms are 
announced. Since no major unit in an industry can maintain a price for a stand- 
ardized product if it is appreciably above that openly offered by any other major 
unit, a price reduction by one is immediately followed by all others. When one 
major unit advances its price, this furnishes both invitation and incentive to other 
major units to adopt the same higher price. The smaller the number of major 
units and the greater the gap between them and the “small fry,” the more certainly 
do these results follow. 

This system of uniform prices, with its tendency toward attenuated price com- 
petition and relatively high prices, if it is to operate with full effectiveness, requires 
three conditions in addition to standardization of product and open price announce- 
ment, (a) adherence by sellers to their openly announced prices and terms, (b) 
uniformity in those terms or methods of sale which affect the ultimate cost of the 
product to the buyer, and (c), which is chiefly important if there are a large number 
of units in the industry, a medium for the prompt and accurate interchange of 
information concerning the prices obtained or quoted by the principal producers, 
as well as other data showing the relation of demand to production. The legality 
of steps taken by trade associations to bring about some or all of these conditions 
contributing to price uniformity has been presented in a number of cases. 

(a) Adherence to published prices. The cases indicate that an agreement to 
adhere, or practices which have the effect of securing adherence, are illegal. In the 
American Linseed** case the members of a trade association interchanged all pub- 
lished price lists. They also agreed to adhere to their published prices, except that 
terms more favorable to the buyer might be quoted, provided that immediate tel- 
egraphic notice of the quoted terms and the buyer’s name was given the trade asso- 
ciation, which promptly relayed this information to the other members. This kind 
of an agreement plainly operated to prevent departure from published prices, and 
the Court had little difficulty in concluding that its “necessary tendency” was to 
suppress competition. 

In the Sugar Institute* case the Institute members agree< to adhere to their pub- 
lished prices until prior public notice of change had been given, and changes were 
not to become effective until the day after announcement. Although one effect of 
the agreement, and its avowed purpose, was to put an end to secret discriminations 
in price as between different customers of the same seller, the agreement also had the 
purpose and effect of aiding the Institute members in preventing types of trans- 
actions in which private negotiation was essential, z.e., long-term contracts. The 
Court acutely observed that the more nearly conditions in a trade made for price 
uniformity, the more important became any shutting off of avenues to, or oppor- 
tunities for, competition. The agreement to adhere to announced prices, since it cut 


“*U. S. v. American Linseed Oil Co., 262 U. S. 371 (1923). 
“SU. S. v. Sugar Institute, Inc., 297 U. S. 553 (1936). 
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off some important avenues of this kind, was held to constitute an unreasonable 
restraint of trade. 

(b) Concerted adoption of uniform terms or methods of sale. The Sugar Insti- 
tute case is the leading authority upon practices of this nature. A partial enu- 
meration of selling terms or sales methods as to which uniformity was concertedly 
undertaken in that case shows the diverse manner in which competition may manifest 
itself when a product is standardized and is sold at openly announced prices. The 
defendants concertedly undertook to sell in certain territory at delivered prices only; 
to prohibit long-term contracts, quantity discounts, guarantees against price decline 
during the contract period, tolling (refining, for a charge, raw sugar belonging to a 
third person), and allowance to customers for the return of used bags; to adopt 
uniform credit terms; to restrict sales of damaged sugar and frozen stocks, customers’ 
shipment of sugar by private charter, and customers’ use of certain transportation 
privileges, such as transiting and diversion. 

The admitted objective of these various undertakings was to extend the uniform- 
ity in basic price to every element which might introduce a variation in cost to 
purchasers. The defendants in the Sugar Institute case contended that the means 
adopted were reasonably necessary to prevent discrimination between customers, and 
that this was a valid and legitimate objective. The other side of the picture was that 
occasions for competition among the producers, afforded by opportunities to bring 
about a variation in cost to the buyer, were likewise suppressed. This was found 
to be the purpose and effect of the various undertakings, and they were held to be 
illegal and were enjoined. 

(c) Interchange of information concerning prices, production, costs, stocks on 
hand, etc. The legality of such interchange seems to depend upon the Court’s eval- 
uation of the effect of the program as a whole. If it appears from a survey of all 
the facts of the particular case that the program seriously curtails, or is likely seriously 
to curtail, competition, then the program and its component parts are condemned 
as being in unreasonable restraint of trade. But if the opposite conclusion as to effect 
upon competition is reached, then the interchange of statistical information is a per- 
missible activity. 

Programs for the exchange of statistical information have been considered in five 
cases in the Supreme Court. They were sustained in two cases and found to be 
illegal in three. 

In the American Column and Lumber* case a weekly report of each sale by each 
member, giving the price and purchaser’s name, was circulated, as well as various 
monthly statistical reports. None of this information was available to buyers. The 
Court was of the opinion that the interchange of information, supplemented as it 
was by interpretative comment and recommendations by the secretary of the Asso- 
ciation, evidenced an agreement to raise prices and to limit production, and was in 
illegal restraint of commerce. 


“6, S. v. American Column & Lumber Co., 257 U. S. 377 (1921). 
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In the American Linseed* case, in addition to the agreement to adhere to pub- 
lished prices and the exchange of price lists, which have been mentioned earlier, 
there was an exchange of detailed information as to sales and offers to sell. The 
Court found that the plan as a whole constituted an unreasonable restraint of 
commerce. 

In the Maple Flooring** case the Association sent its members abstract statistical 
summaries covering stocks on hand, volume of production, new and unfilled orders, 
quantities sold, prices received in past transactions, and freight rates from a central 
point of shipment. The summaries did not disclose the identity of sellers or buyers, 
and the statistics were given wide publicity and sent to governmental agencies. The 
Court recognized that such information may be the basis for agreement or concerted 
action to lessen production or to raise prices, but held that, in the absence of proof 
of such agreement or concert of action, the activities did not unlawfully restrain 
commerce. 

In the Cement Manufacturers*® case the members received from the Association, 
in addition to certain statistical information of the kind considered in the preceding 
case, information as to buyers who were delinquent in their accounts, and detailed 
information designed to enable the members to prevent buyers from procuring, when 
prices were rising, more cement than they were entitled to under their contracts. 
The Court found that the members were free to act as they chose upon this informa- 
tion, and that it served a legitimate purpose of preventing “the perpetration of fraud” 
upon the sellers. 

In the Sugar Institute™ case, exchange of statistical information was a compar- 
atively minor feature. Some of the information collected and given to members, 
but withheld from buyers, was found to give the refiners an unfair advantage over 
buyers. The Supreme Court sustained the decree of the District Court enjoining 
collection and dissemination of this information unless it was made available to the 
purchasing and distributing trade. 

The foregoing decisions are not all of the cases on self-imposed restraints, or 
even all of the most frequently cited cases, but they will serve as a framework for a 
more detailed study, as they illustrate the most important kinds of practices which 
have been considered by the Court. 


B. Coercive Restraints 
Coercive restraints in the cases have usually taken the form of strikes of em- 
ployees, violence or threatened violence, or refusal to deal. The strike cases and the 
cases of physical violence will not be considered here. The principal concern of this 
article is the application of the Sherman Act to ordinary commercial relations. 
Whether the boycott is regarded as an unreasonable method of effecting a re- 
straint of trade so that any restraint achieved by boycott necessarily becomes an un- 


‘7 Supra note 44. 

*8 Maple Flooring Manufacturers’ Ass’n v. U. S., 268 U. S. 563 (1925). 

*° Cement Manufacturers Protective Ass’n v. U. S., 268 U. S. 588 (1925). 
5° Supra note 45. 
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reasonable restraint is not definitely settled by the decisions of the Supreme Court. 
The Court, in condemning boycotts, has stated in general terms that the restraints 
were unreasonable or illegal, without spelling out the precise basis for this con- 
clusion. In the Sugar Institute™ case the District Court appears to have held the 
view that a restraint by boycott was open to the defense that the restraint was reason- 
able, but the Supreme Court, by merely affirming the District Court’s finding that 
the boycott there involved resulted in unreasonable restraint, did not even inferen- 
tially pass upon the District Court’s view as to the law. 

While we are thus left without much in the way of guiding principles, and while 
it may become necessary in future cases to consider such a question as whether the 
relative strength of the boycotting and boycotted groups is relevant to the legality of 
a restraint by boycott, a general picture of the scope of the law’s prohibitions may 
be obtained by examining some of the circumstances under which boycotting agree- 
ments have been condemned under the Sherman Act. 

The early case of Montague & Co. v. Lowry™ typifies an ordinary trade boycott. 
Eastern manufacturers of tiles and wholesale tile dealers in San Francisco formed 
an association, the manufacturers agreeing to sell only to members of the association, 
and the dealers agreeing to buy only from manufacturer members. This combina- 
tion was held to restrain illegally the interstate commerce of a San Francisco dealer 
who had not been invited to join and who had not sought to join the association, 
and who was prevented by the combination from obtaining tiles from manufac- 
turers from whom he had been accustomed to purchase in the past. 

The Eastern States Retail Lumber Association®™ case exemplifies a boycott with 
an avowed defensive purpose. Various associations of retail lumber dealers circulated 
among their members a list of wholesalers who sold direct to consumers. The pur- 
pose and effect of this was to cause the member retailers to refuse to buy from 
wholesalers appearing on the so-called blacklist. The defendants contended that 
their course was “necessary to the protection of the retail trade” and that such pro- 
tection was in the general public interest. The Court, rejecting this contention, said 
that the combination effected an unreasonable restraint of trade and that, since Con- 
gress had legislated to prohibit undue restraints upon interstate commerce, “private 
choice of means must yield to the national authority thus exerted.” 

Two comparatively recent motion-picture cases illustrate the obvious fact that there 
is an element of self-imposed restraint in combinations to exercise coercive restraint 
through a boycott. Moreover, the boycotts in those cases were conditional, not abso- 
lute. The agreements were to refuse to deal unless or until certain third persons 
complied with the terms and conditions laid down by the combining group. 

The principal defendants in the Paramount™ case were the nine leading producers 
and distributors of motion-picture films. They supplied 60% of all films displayed 

*2U. S. v. Sugar Institute, Inc., 15 F. Supp. 817, 899 (S. D. N. Y. 1934). 

52 193 U. S. 38 (1904). 


5® Eastern States Retail Lumber Ass’n v. U. S., 234 U. S. 600 (1914). 
°* Paramount Famous Lasky Corp. v. U. S., 282 U. S. 30 (1930). 
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in the United States. They agreed upon a standard form of exhibition contract and 
agreed not to contract for the exhibition of their films except upon the terms of this 
standard contract. The standard contract contained no provisions governing the 
price which exhibitors would pay for pictures, or the number or kind of pictures 
to be contracted for. The feature of the contract which the exhibitors found most 
objectionable was a provision that all disputes between the contracting parties should 
be determined by a system of arbitration, specified in detail in the contract. 

The self-imposed restraint resulting from this agreement arose from the fact that 
it prevented the distributors from competing for business by offering exhibitors a 
contract omitting the objectionable arbitration provision, and the Court’s opinion 
recognizes this element of self-imposed restraint. The Court said that the defend- 
ants, by refusing to enter into contracts except upon the standard form, “agreed to 
restrain their liberty of action.” It also said that, in order to establish a violation of 
the Sherman Act, it is not necessary to show that the challenged arrangement “sup- 
presses all competition between the parties.” The opinion does not expressly desig- 
nate the restraint as a boycott, but it points out that the manifest purpose of the 
combination was to coerce the exhibitors, and the Eastern States Lumber Association 
case was given major emphasis among the authorities cited to show that the restraint 
was unreasonable and illegal. 

In the First National Pictures” case, the same group of distributors had adopted 
rules designed to compel any purchasers or assignees of a motion-picture theatre to 
assume the outstanding commitments of the exhibition contracts of.the prior owner 
or assignor. The rules provided that the distributor should not enter into new 
contracts with such purchaser or assignee without requiring a cash deposit, unless 
the purchaser or assignee had been given clearance by a local committee composed 
of representatives of the distributors. The Court, in holding that the combination 
was illegal under the Sherman Act, gave weight both to the element of self-imposed 
restraint and to the element of coercive restraint. It said that the obvious purpose 
of the combination was “to restrict the liberty” of the distributors, and to “secure their 
concerted action for the purpose of coercing certain purchasers of theatres by ex- 
cluding them from the opportunity to deal in a free and untrammeled market.” 

A word of caution in conclusion. I have analyzed the cases under certain head- 
ings or categories, but these categories are not fixed or absolute. They are primarily 
suggestive. Neither these nor any other possible categories precisely define the scope 
of the law’s compass. Its prohibitions are broad, against restraints of trade and 
monopoly, and, as the Supreme Court has said, the Sherman Act “aims at sub- 
stance.” Although certain types of activity have been found to be within the stat- 
utory prohibitions, and there is now a cluster of legal doctrine around some of these 
types of activity, neither these typical situations nor the legal rules announced in 
determining them are exclusive. The scope of the law’s application remains essen- 
tially fluid. And ample opportunity exists to extend the law’s reach into regions 


where its presence has not yet been detected. 
55 UJ, S. v. First National Pictures, Inc., 282 U. S. 44 (1930). 

















PRICE LEADERSHIP 


GerorceE P. Comer* 


The Old Trust Problem 


The old trust problem in broad outline is familiar to all of us. Forty or fifty years 
ago monopolistic activity became so bold and widespread that the whole country 
was alarmed about it. This was the heyday of the Standard Oil trust, the tobacco 
monopoly, steel rail pools, and railroad rate discriminations. There were real grounds 
for fear that a few large corporations would soon control all the major industries of 
the United States with the consuming public considered only to the extent of what 
the traffic would bear by way of price exactions. The oil trust at this time either 
absorbed competitors or put them out of business at will. Usually the line between 
the absorption process and complete extermination of competitors was vague and 
uncertain. It was a matter of routine, after deciding upon the fate of a competing 
oil company, to drop the price of oil products, largely kerosene at that time, to a level 
in the competitor’s restricted locality which would quickly bring him to terms. If 
the local producer became stubborn, consumers in a limited area were given the 
kerosene either free or at a nominal sum until the price war was patched up. 

When the tobacco trust wanted to annihilate or absorb a competitor it copied his 
leading brand and cut the price to the extent which and in the areas where it would 
do the most good. This was a great era of fighting brands, to the short-lived delight 
of the public. 

Other activities of the old time trusts were less favorable to the public, even tem- 
porarily. Compulsory freight rate discrimination in their favor was a favorite weapon 
of the trusts both to stifle competition and to produce profits. Perhaps the darkest 
cloud during this era of business expansion was the corruption of public officials, 
especially the state legislators where special favors were demanded at a price by the 
large corporations. 

It is noteworthy that the trust activities prevalent 40 years ago were usually 
frankly and crudely illegal as measured by today’s standards. Black was black, with 
little neutral gray. 

* A.B., A.M., University of Missouri; graduate work in Economics at Harvard University. Economic 
Adviser, Antitrust Division, U. S. Department of Justice. Formerly Instructor in Economics at Yale Uni- 
versity; Economist and Assistant Director of Research, U. S. Tariff Commission. Author of material pub- 


lished in the Reports of the Tariff Commission and of numerous confidential reports on economic and 
industrial matters for the Department of Justice. Contributor to economic periodicals. 
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The Modern Trust Problem 

The modern trust problem consists of a multitude of business activities which as 
a rule are less crude and blundering than the old ones. Big corporations are gradually 
manifesting a little more sense. It is unnecessary to over-emphasize the inherent 
morality of the modern business man. One important reason for his improved morals 
is the fact that he has discovered that, as a rule, the “public be damned” attitude no 
longer pays good dividends. Furthermore, in a crude, awkward fashion, the public, 
through its law enforcement machinery, makes it clearer every year that it does not 
stand for the more obvious forms of piracy. 

In studying the activities of modern business organizations in relation to the anti- 
trust laws, it is unprofitable to approach the problem with a strong sentimental bias. 
We shall never get anywhere if we assume that big business is either all good or all 
bad and that its activities may be divided by a sharp line between those which are 
legal and those which are illegal. 

As a practical matter, the assumption that most large business organizations are 
violating the antitrust laws and therefore antitrust suits should be instituted would 
swamp any prosecuting agency in the Government and therefore lead to no good 
result. On the other hand, the assumption that there are no antitrust problems except 
where clear evidence of secret conspiracies in restraint of trade is found is likely to 
lead to a “do nothing” policy by the prosecuting officers. To withhold the investigat- 
ing forces of the Government and to defer prosecutions until the old-time, crude 
violations are discovered beyond the shadow of doubt, is but little more than a policy 
of hopeful and watchful waiting. Industrial and marketing mechanisms at the 
present time do not always require the crude tools of conspiracy to accomplish the 
major purposes of monopolies. Much finer instruments have been perfected in recent 
years and, to continue the figure of speech, they have recently been ground to a sharp 
edge by the intensive organizing efforts under the protection of NRA. 

The main control devices exercised by modern business organizations are as 
follows: 

1. Security manipulations and control of various kinds; 

2. Patent control, especially by patent pools and cross-licensing systems; 

3. Dominance by large industrial units through price and market leadership. 

The creation of integrated combinations by the first device is treated in the preced- 
ing article; the second device is discussed in the article following. The present article 
will be directed to a consideration of the third device. 


Price and Market Leadership 

One of the most important parts of the new trust problem today is covered by the 
terms “price leadership” and “market leadership.” These expressions refer to the 
fact that where there are a few important producers in an industry, not necessarily 
dominant from the point of view of volume of production, all the producers both 
large and small are likely to pattern after the leaders in price policies, price quota- 
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tions, and marketing methods. Under price leadership price control of a particular 
industry may be as rigid as in the days of the old pools and later the trusts and still 
later the corporate form of consolidation. 

Almost every form of marketing activity in many industries is dominated by the 
leadership principle. In its simplest form the market leader is a dominant concern 
which sets the price of its products, usually with the certainty that other producers 
will immediately follow the quotations whether the trend is upward or downward. 

In an industry producing standardized products the practice of following the 
leader is an obvious necessity when an important producer announces a decrease in 
price. It is a mere waste of time to quote higher prices if lower ones are quoted else- 
where. 

The situation is not obvious in the case of an increase in price but under some 
conditions the reasons are nearly as impelling. The market leader, usually a large, 
and probably a low-cost, producer, is in a position to defer announcements of in- 
creased prices because of increasing costs longer than the small competitors. Under 
the conditions prevailing in 1936 and the spring of 1937, rising cost, especially con- 
sidering the low inventories of the small producers, provided an incentive for follow- 
ing the leader upward as soon as he announced an increase in prices. As someone 
has expressed it, under these conditions followers are usually over-ripe for an increase 
when the leader announces it. (The justification of the amount of the increase is 
another matter, of course.) 

It may appear at first glance that the small manufacturer would get a larger share 
of the total business if he would refuse to follow the leader upward on price advances 
or, more positively, if he should cut his prices below the prevailing rate. This as- 
sumes, however, a more naive view of competition than is probably justified. In an 
industry making standardized products, when someone cuts the price the competitors 
respond by meeting the lower quotations, and all find themselves with the same 
percentage of the market as before, but at a lower level of prices. Under some condi- 
tions this lower level may be more profitable in the long run because of the increased 
total business but this result depends upon a volume-price equation which cannot be 
predicted with any certainty. 

This over-simplified statement of the leadership principle makes the practice seem 
as innocent and inevitable as the old law of supply and demand itself. Perhaps this 
is true in some cases, but the very simplicity and apparent innocence of the leadership 
principle makes it a good sheep pelt for the wolf. 

In the old days secret meetings to fix prices were often acrimonious and long 
drawn out. It is a much simpler matter and less disturbing to the nervous system to 
fix prices by the leadership principle. It is not even necessary to agree to follow the 
leader. Easy acquiescence in the leader’s move is all that is required: “You go ahead 
and we'll follow if you are not too far out of line.” 

So prevalent is this attitude in some industries that the price problem has almost 
disappeared from the concern of the management. The rank and file of producers 
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hope for higher prices and fear lower ones, but as a rule they can’t do anything about 
it until the leader decides to move. True, they can force a reduction in prices but not 
to their own advantage when competitors promptly meet them. 

Superficially, at least, the leader and follower principle accounts for a large part 
of what the ordinary man calls the trust problem. He sees uniform prices of products 
made by widely dispersed producers and concludes inevitably that the “trust” is fix- 
ing prices by conspiracy. So it may be in a particular industry, but in another one 
having the same symptoms popular opinion may be in error in assuming conspiracy, 
although basically right in condemning the results. 

Market leadership with its serious implications in some industries is not neces- 
sarily the result of deliberation or design on the part of the leader nor will a disin- 
tegration of a particular leader solve the problem as a rule. Usually leadership grows 
out of a combination of circumstances which are broader than the activities of any 
one company. 

The underlying conditions customarily found where market leadership operates 
successfully are: (1) standardization of product; (2) sales at delivered prices only; 
and (3) the presence of a few large, well-informed producers in the industry. It does 
not necessarily follow, of course, that market leadership will always develop when 
these conditions are present, but they are at least fertile soil for the growth of the 
system. 


Standardization of Product in Relation to Price Leadership 


It is obvious that before a price leader can be followed, there must be “standardi- 
zation” of the products either actually in the engineering sense, or in the opinions of 
the consumers, in order that prices may be compared. Absolute uniformity of grades 
is not necessary, of course, because prices of different products may be scaled in 
relation to the scale of grades. Standardization of consumer products may be camou- 
flaged by elaborate and expensive advertising. This advertising may take the form 
of creating in the minds of consumers the idea that each brand of the product is 
so different as to justify considerable price differences among competitors. For exam- 
ple, some brands of radios or of domestic refrigerators may be almost identical in 
their mechanical operations, but there may be a considerable difference in prices 
brought about by differences in price policies reinforced by advertising. Under such 
conditions, price leadership may be halting and slow in bringing about price changes 
because each producer’s need for an immediate conformity to change in his com- 
petitor’s prices may not be important. 

On the other hand, advertising may take the form of trying to convince the 
public that each producer’s product is greatly superior to competitors’ at the same 
price. This is true for example in the case of major producers of cigarettes. The most 
important standard brands sell at identical prices all the way from the direct whole- 
saler through distributing jobbers, and retailers to the consumer, but, if we may 
believe the advertising copy, each brand of cigarettes has its own special qualities. 
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Although it may be true that the bulk of smokers would adhere, for a temporary 
period at least, to their favorite brand in spite of minor price differentials, yet the 
small percentage who would change their brands in response to price is probably 
so large in the aggregate that the major companies cannot afford to get out of line. 

The most nearly instantaneous results from price leadership are found in products 
sold largely on the basis of engineering specifications. When the purchasing agents 
begin to take orders from the engineering department, advertising, prestige of com- 
panies, and personal relations recede in importance and prices for the same specifica- 
tions from all producers are automatically identical and changes in price flash almost 
instantaneously through the trade. : 


Leadership as Applied to Marketing Practices 

For the sake of simplicity, market leadership has been discussed in terms of price 
changes. As a matter of fact, the practice extends to the whole market structure and 
includes the grades and products supplied the customers, the credit terms, classifica- 
tion of customers by schedules of discounts (a favorite way for a “chiseler” to cut 
prices is to move a favored customer into a higher discount bracket, thereby giving 
him lower net prices); the treatment of freight rates, establishments of price zones, 
and even the use of the basing point system in quoting prices. 

Some of the modern price and discount lists are matters of mystery to the ordinary 
man. In the power cable industry, for example, about 5,000 different quotations can 
be obtained from checker-board tables covering two or three pages and, in addition, 
so-called freight adders must be calculated from another even more complicated 
group of tables. 

The fact that all producers in a particular industry may use the same complicated 
price, discount, and transportation tables may perhaps be prima facie evidence of 
collusive agreements, but such an inference is not always correct. During the NRA 
period, for example, when the record is comparatively clear, numerous cases may be 
found in which the marketing and delivery systems were almost revolutionized 
apparently, though not certainly, on the initiative of a single large producer in the 
industry. This is readily understandable if the net result of the change was favorable 
to the customers, because, like a decrease in prices, other producers must follow the 
leader in such cases. The reasoning is less clear if the new system should be less 
favorable to the purchasers than the old one, but, in general, the attitude that “it 
must be a good thing or the big fellow would not have tried it” may lead the small 
producers to fall in line. The point is again emphasized, however, that absence of 
“conspiracy” in the conventional sense does not divest market leadership of serious 


consequences. 


The Basing Point System 

The basing point system is such a prominent factor in market leadership in some 
industries that a brief discussion of it in this connection seems in order. Although 
the system has not been confined to the steel industry, it can best be explained by 
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reference to its use in that industry. It is well known that for about 20 years prior 
to 1924 the United States Steel Corporation, and, therefore, practically all other steel 
companies, sold steel products at the Pittsburgh base price plus freight to destination. 
That is to say, no matter where the product originated, the prices quoted were the 
mill prices at Pittsburgh, plus freight from Pittsburgh. In extreme cases when the 
fabricating plant using steel products was located on property adjoining a steel mill 
in the Chicago area, for example, freight was charged from Pittsburgh, even though 
the product could be tossed over the fence to the consumer. 

After a protracted proceeding by the Federal Trade Commission,’ the steel in- 
dustry abandoned the Pittsburgh Plus plan and adopted the multiple basing point 
system with arbitrary differentials among many of the price bases, such as $3 per ton 
over Pittsburgh at Birmingham and $1.50 at Chicago.” 

The arithmetic of the multiple basing system with differentials is comparatively 
simple. At any given point of delivery the price shall be the lowest total of any 
basing point plus freight charges. That is to say, if the base price is $50 at Pittsburgh, 
$51.50 at Gary, and $53 at Birmingham, and if the freight to a particular destination 
is $8 from Pittsburgh, $6 from Gary, and $7 from Birmingham, then the lowest 
total of base plus freight is $57.50, i.e., the Gary base plus the freight. The prices 
quoted, therefore, by all steel producers, assuming the system is working, will be 
$57.50 per ton delivered, no matter whether the product comes from Bethlehem with 
a freight rate of say $10 or from a plant next door to the consumer with a trucking 
charge of 50 cents. 

It is apparent, therefore, that under these conditions the prices as such have 
nothing to do with who will get the order because they are all the same to the last 
penny on the delivered basis. Competition, if any, must be on a different basis from 
that of price, such as prestige, former business connections, and promptness of 
delivery. 


Sales at Formula Prices and Their Effect on Price Competition 


The backbone of the price leadership system is formula prices, usually involving 
quotations on a delivered basis. The formula may be quite simple, such as, “f.o.b. 
factory, freight allowed to destination,” or it may assume the more complicated 
basing point system of pricing, or the still more involved zone system whereby prices 
are graduated upward from certain base points similar to parcel-post rates. Still more 
complicated formulae may use code symbols for grades, “freight adders” for trans- 
portation rates, and long tables of quality variables to be added to “standard” prices. 

From the point of view of the individual producer the price formula is sacred. 
Any deviation from it threatens him with the “chaos” of competition. His haunting 
fear is that in some remote locality a competitor may be departing from the formula 


1 Matter of U. S. Steel Corporation, 8 F. T. C. Dec. 1 (1924). 

*In June, 1938, the United States Steel Corporation suddenly announced the elimination of most of 
its basing-point differentials, establishing a uniform base price for most basing points. This move, the 
effects of which are as yet undetermined, did not touch the essential formula of the pricing system. 
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quotation or that some over-zealous salesman of his own may be tempting fate (com- 
petition) by quoting at less than formula prices. 

Not only would most of the secret price agreements in industry (or perhaps we 
should call them “understandings”) fall to pieces if formulae were not observed but 
the foundation stone of price leadership would probably crumble if formula prices 
were forbidden. How, for example, would a producer in Chicago know how to 
follow a Pittsburgh leader’s price delivered in Kansas City if a formula were not 
available for calculating the minutiae of grades, sizes, finishes, freight classifications, 
and trucking charges at both ends, not to mention a formidable list of extras under- 
stood only by the initiate? 

By reducing price quotations to a formula basis, we have at once achieved great 
simplicity of effort and great inflexibility of the price structure. If the office boy is 
good at arithmetic, he can quote prices to customers as glibly as the president of 
the concern. At the other end of the marketing channel, assuming the formula is 
to be uniform among the various producers, the consumer likewise knows what his 
delivered prices will be from all sources when the system is working. If his pur- 
chases are in the nature of raw materials for further fabrication, he has little interest, 
therefore, in the price level as such but his primary interest is in knowing that his 
competitor does not purchase his supplies below the formula price. The net result 
is that everybody is interested in preserving the integrity of the formula, the producer 
because he thinks he makes the greatest net profit by the prevailing schedule, and 
the intermediate consumer because his raw material is “stabilized.” As one publisher 
has expressed it, 


Within reasonable limitations, I do not care what the price of paper is so long as 
I know that my competitor is not getting it at anything less than the zone price. 


In most industries operating under a price formula, price stability is looked upon 
as a desirable end in itself. This is especially true on the downward side where any 
concessions from formula prices are looked upon as necessary evils. If a firm has 
a number of plants, they ordinarily will close some of them completely before making 
substantial price reductions or, if but a single plant is involved, it limps along on a 
small percentage of capacity operations. Producers are likely to take the point of 
view that it is nobody’s business but their own if they want to close their plants 
rather than become “chiselers,” as they are likely to call price cutters. 

What about the consumers on the one hand and the labor force on the other 
when an industry is striving to hold up prices? In times of great economic strain, 
such as recurrent depression periods, the rigid or stable price advocates are likely to 
be damming up the rills while the flood is engulfing them. The blind forces of =p, |, (-p 
economics pay little attention to the games of arithmetic which those operating under 
formula prices are likely to indulge in. More simply stated, if prices under oe 
conditions are not allowed to fall, production will, At the very moment when revival 
meetings are being held among the industrial leaders to bolster the price lines with 
admonition to hold them firm against all odds, factory production is likely to be 
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plunging downward in a precipitous decline because people won’t and can’t buy at 
the high price levels. The net result is that the brunt of the depression falls upon 
the factory labor force and indirectly upon the consumers through maladjustments 
of price and income. 

Price leadership logically followed means the death of price competition. Under 
the conditions of leader and follower in an industry, it rarely pays to cut prices 
voluntarily in the short-run period visualized by the sales management. As soon 
as a producer cuts his price, all competitors meet it promptly and each finds himself 
with approximately the same percentage of the total business but at a lower price 
level. 

This leads us back to the major premise, namely, that flexibility downward in 
prices is not the rule when an industry is dominated by a few large concerns because 
voluntary price reductions usually do not pay in the short run. The long-run advan- 
tages of lower prices involve broader questions than are covered in the day-to-day 
routine of the sales office. 


Price Leadership and Control of Production 


Normally in industries where price leadership is prevalent inventories overhang- 
ing the market are minimized because the production schedule of each of the few 
large producers is geared directly to the price level. Each producer would deny that 
“following the leader” on prices involves control of production for the industry as 
a whole, but his policy of producing and selling only the amount of goods which 
can be marketed at prevailing prices is production control in an obvious and practical 
form. Control of production by the followers of the leader is a necessary corollary 
of their acceptancé of his price leadership. 

Limitations on production under price leadership are closely related to the problem 
of sharing the market among producers. When all producers have the same price 
there is a strong incentive for the status quo of marketing percentages to be main- 
tained. So long as the products are approximately uniform among the several pro- 
ducers and prices are the same, there is no reason why the demand should shift 
from one producer to the other and thereby change the relative position of the sup- 
pliers in the market. At any rate there is reason to believe that uniform prices and 
a tacit understanding to live and let live among producers go hand in hand. During 
the NRA period, for example, the relation between uniform prices and market alloca- 
tions was so close that in some industries there were definite agreements on market 
allocations. In some branches of the paper industry, for example, much time was 
spent by various groups in working out allocation percentages among the producers 
based upon a five-year moving average. These allocations were probably never for- 
mally approved, but they were more or less necessary to preserve the price structure. 

This leads to the difficult question as to what extent tacit or uniform market 
allocations may be practiced today in those industries where prices are uniform, either 
by the leader-follower rule or for other reasons. It is comparatively easy to determine 











Price LeapERsHIP 69 


the degree of uniformity of prices in many industries. Price lists, discount sheets, 
classification of customers and freight books are more or less public documents if 
the time and trouble are taken to look for them. However, if there are hidden 
companions of uniform prices, such as production control and allocation of the 
market, they may be extremely difficult to detect. In the attenuated form of “live 
and let live,” restriction of production may or may not be legal, but in any case 
there will rarely be evidence of agreements. Each producer knows from long expe- 
rience that the moment he expands his production and invades the others’ territory, 
a price war is inevitable. Therefore he moves with great circumspection in self- 
defense regardless of the public interest: 


Price Leadership Under the Sherman Act 


The federal courts have treated price leadership in relation to the Sherman Act 
in a conventional manner. They seem to have assumed that following the leader 
in price policies is similar to following the leader in fashions or in industrial designs. 
In the International Harvester case, for example, decided in June, 1927, the Supreme 
Court said :* 

The most that can be said as to this, [regulation of prices] is that many of its com- 
petitors have been accustomed, independently and as a matter of business expediency, to 
follow approximately the prices at which it has sold its harvesting machines; . . . the fact 
that competitors may see proper, in the exercise of their own judgment, to follow the 
prices of another manufacturer, does not establish any suppression of competition or show 
any sinister domination. 


It is submitted that the far-reaching problem of price leadership cannot be dis- 
posed of in so simple and “reasonable” a manner. Like the Court’s opinion in the 
First United Shoe Machinery case* in which it said that shoe manufacturers didn’t 
have to buy United’s products if they didn’t want to, and Justice Holmes’ opinion 
in the Motion Picture Patents case® that an owner of the patent on a teapot could 
dictate the kind of tea to be brewed in it, the Harvester opinion on price leadership 
proves entirely too much. Modern business relations are usually too complex to be 
solved by curbstone philosophy. 

In the Cement case,® decided in June, 1925, the Court followed along the conven- 
tional lines of the Harvester case by implication. It said in part, “It appears to be 
undisputed that there were frequent changes in price [of cement], and uniformity 
has resulted not from maintaining the price at fixed levels but from the prompt 
meeting of changes in prices by competing sellers.”” 

The above quotation recognizes an imp-v<tant characteristic of price leadership 
which is often lost sight of, namely, that leadership does not necessarily result in 
maintaining prices at fixed levels but rather that price changes whether frequent or 


®U. S. v. International Harvester Co., 274 U. S. 693, 708 (1927). 

“U. S. v. United Shoe Machinery Co., 247 U. S. 32 (1918). 

5 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502 (1917). 
® Manufacturers Protective Ass’n v. U. S., 268 U. S. 588 (1925). 

7 Id. at 605. 
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infrequent are almost instantaneous among the various producers of a standardized 
product throughout an industry. Stated in other terms, the fact that the price level 
is variable rather than rigid does not lay the suspicion that there may be something 
wrong with the leadership activity. 

In the Steel case,® decided in March, 1920, the Government contended that the 
dominant position of the corporation and its relative size as compared with its com- 
petitors enabled it to dominate the whole industry and to fix any prices it saw fit 
for steel products. “Such composition and its resulting power constitute, in the view 
of the Government, the offense against the law, and yet it is admitted ‘no competitor 
came forward and said he had to accept the Steel Corporation’s prices.’ . . . Com- 
petitors, it is said, followed the Corporation’s prices because they made money by 
the imitation.”® 

In the Steel opinion the Court approached the core of the whole price leadership 
problem, namely, that competitors followed the corporation’s prices because they 
made money by it. That is the whole point at issue, namely, that regardless of the 
public interest more money can be made by competitors’ imitating the leader than 
otherwise. This machinery of price fixing is much simpler and creates much less 
friction than secret and often acrimonious meetings to agree upon prices. 

A recent decision of the Supreme Court, namely, the Interstate Circuit case,’° 
decided in February, 1939, introduces a point of view which may be useful in 
approaching the price leadership problem under the Sherman Act. Although this 
case, a motion picture case arising in the Northern District of Texas, had nothing 
to do with price leadership, the Court used phraseology which may have some sig- 
nificance in this connection. 

The majority opinion of the Supreme Court said that: 


As is usual in cases of alleged unlawful agreements to restrain commerce, the government 
is without the aid of direct testimony that the distributors entered into any agreement 
with. each other to impose the restrictions upon subsequent-run exhibitors. In order to 
establish agreement it is compelled to rely on inferences drawn from the course of conduct 
of the alleged conspirators.14 


The defendants maintained that there was no concerted action of distributors but 
that each of them met the requirements of the distributors individually. The Court 


said, however: 


While the District Court’s finding of an agreement of the distributors among them- 
selves is supported by the evidence, we think that in the circumstances of this case, such 
agreement for the imposition of the restrictions upon subsequent-run exhibitors was not 
a prerequisite to an unlawful conspiracy. It was enough that, knowing that concerted 
action was contemplated and invited, the distributors gave their adherence to the scheme 
and participated in it. Each distributor was advised that the others were asked to par- 


®U. S. v. U. S. Steel Corporation, 251 U. S. 417 (1920). 


® Id. at 447. 
10 Interstate Circuit, Inc. v. U. S., 306 U. S. 208 (1939). 11 1d. at 221. 
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ticipate; each knew that cooperation was essential to successful operation of the plan. 
They knew that the plan, if carried out, would result in a restraint of commerce, which, 
we will presently point out, was unreasonable within the meaning of the Sherman Act, 
and, knowing it, all participated in the plan. The evidence is persuasive that each dis- 
tributor early became aware that the others had joined. With that knowledge they re- 
newed the arrangement and carried it into effect for the two successive years. . . .12 


Many of the passages quoted above sound quite pertinent when applied to a 
good price-leadership case. “As is usual . . . the government is without the aid of 
direct testimony” of unlawful agreements. “. . . we think that in the circumstances 
of this case such agreement . . . was not a prerequisite to an unlawful conspiracy. 
It was enough that, knowing that concerted action was contemplated-and invited, the 
distributors gave their adherence to the scheme and participated in it.” “. . . each 
knew that cooperation was essential to successful operation of the plan.” 

As a practical matter for presentation in court, it might be desirable to present 
a price-leadership case not on the grounds that leader-follower activities are illegal 
as such, but that under certain conditions they are merely another form of con- 
spiracy, without formal agreements, in restraint of trade. 

One of the strongest cases against price leadership that comes readily to mind is 
that of the increase in prices of an important commodity in 1931. At a time when 
the economic structure was falling to pieces, when prices of all commodities were 
tobogganing downward, and especially when prices of raw material were reaching 
almost an all-time low, prices of this product suddenly went up nearly 10% to an 
all-time high. 

Superficially this increase in price was a simple case of price leadership. The first 
price move came when one evening a large producer sent out several thousand tele- 
grams to his distributors announcing an increase in price of his product. By 10 
o'clock the next morning another producer had followed by announcing a similar 
increase, by 12 o'clock a third producer made the same announcement, and by one 
o’clock the fourth had joined the procession, making it unanimous among the large 
producers. 

To paraphrase the Interstate Circuit opinion, each producer knew what the others 
were doing; each knew that cooperation was essential to the successful execution of 
the plan; and that each would stand to gain by following the leader. The fact that 
the increase was announced against the whole current of declining costs and prices 
would be an additional reason for questioning the necessity of such prompt and 
identical “follow the leader” tactics. 

It becomes a matter of legal strategy whether in a case similar to that outlined 
above the prosecuting officer would use the leader-follower activity as an evidence 
of hidden conspiracy to increase prices, or whether he would insist that the procedure 
was merely another form of price fixing even more simple and effective than a formal 
agreement in restraint of trade. 


12 7d. at 226. 
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A Legislative Remedy for Price Leadership? 


Since the opportunities of coping with the price leadership problem by prosecution 
under the existing law are subject to the uncertainties discussed above, it is desirable 
to explore the possibilities offered by remedial legislation. The one point vulnerable 
to legislation in most industries where price leadership exists is the practice of 
quoting only delivered prices. 

Legislation to control this practice might take one of two forms. It might merely 
forbid the quoting of delivered prices exclusively, or it might compel the quotation 
of uniform f.0.b. mill prices exclusively. Under the first proposal, it would be open 
to producers to vary their f.o.b. mill prices, depending on the destination of the 
goods and thereby achieve uniform delivered prices, regardless of differences in 
transportation costs.’ However, even though this were done, the opportunities for 
price leadership would be curtailed, for price comparison becomes difficult when 
differences in freight charges among the competitors have not been eliminated by 
the use of some common determinant as is provided by a zone, gateway or basing 
point system. 

The more rigorous proposal is clearly the second: the requirement that only f.o.b. 
mill base prices be quoted and that these prices be uniform for each grade of 
product.1* The requirement of uniformity would prevent the quoting of a lower 
f.o.b. price to a more distant community in order to meet the competition of a com- 
petitor located closer to that community. Under such circumstances, agreement 
among producers to fix uniform f.o.b. prices would lose much of its significance 
where freight charges were of sufficient consequence to introduce important price 
differentials at the, point of delivery. 

The second proposal would be fatal to the basing point system. If all steel quota- 
tions, for example, were changed to an f.o.b. mill basis, the steel basing point system 
would explode. Whether the debris would settle down into a pattern resembling 
the present system or whether a series of local monopolies would develop around 
mills within the areas of their freight advantages is a matter of speculation. It is 
a safe guess that something between the present system and scattered local monop- 
olies would result. 

That the benefits to be derived from extirpating price leadership in this manner 
would be unalloyed is open to question. Thus, it is a serious question whether, and 
to what extent, large companies in some industries would gain a competitive advan- 
tage over smaller companies in a change from a delivered to an f.o.b. price basis. 
The large steel companies, for example, such as the Steel Corporation, Bethlehem, 
and Republic, with their widely scattered plants, might be in a position to drive 
some of the smaller steel companies out of business under the f.0.b. system of pricing. 


*® To avoid risk of violation of the Robinson-Patman Act, 49 Strat. 1526 (1936), 15 U. S. C. §13, it 
would be necessary to show that the variations in mill prices were within the proviso to that act, per- 
mitting the reduction of local prices to meet competition. 

* The requirement of uniformity would not prevent discounts based on quantity or on the buyers’ 
trade status, within the limits allowed by the Robinson-Patman Act. 
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Even among the various plants of a single large company serious questions of 
public policy might arise. If the Steel Corporation, for example, should announce 
f.0.b. prices for Birmingham and for the Chicago area based upon cost plus a reason- 
able profit, the operations of the Corporation for some products in the Pittsburgh 
area might be seriously curtailed. The net effect of the change might be to the 
advantage of the Corporation as a whole, but the effect upon the labor force and 
upon some communities in the Pittsburgh area might be disastrous. 

The extent of the disturbance of the business of fabricators now operating under 
base or zone prices in many industries and the effect upon the ultimate consumer, 
especially west of the Mississippi, where freight absorption may be. heavy in ship- 
ments to some areas under a formula price system, should also be considered in 
connection with a compulsory change to f.o.b. prices. 








PATENTS AND THE NEW TRUST PROBLEM 


JoszrpH Borkin* 


Virtually every product, process and enterprise characteristic of our present econ- 
omy is in some way affected by a patent or a combination of patents. Not simply 
machines, but also food, clothing, medicines, energy itself, are made subject to the 
patent rights of individuals or corporations. Few phases of modern life have escaped 
the effects of patents. 

A patent in itself is simply governmental recognition that an inventor has created 
a device, process or method of production which is novel and usable. The phrase 
“conception, novelty and workability” is a technical rubric summarizing the legal test 
of whether a patent claim is valid. In the United States this process of governmental 
recognition is based on a provision in the Constitution (Article 1, Section 8, Clause 
8) reading as follows: 

The Congress shall have the power . . . to promote the progress of science and useful arts 
by securing for limited times to authors and inventors the exclusive right to their respective 
writings and discoveries. 


When the clause referring to patents was inserted in the Constitution, the handi- 

craft technique of industry was characteristic of the economy and individual patents 
commonly stood alone without relationship to other patents or processes. It is inter- 
esting to note that during this period the Supreme Court of the United States in one 
of its earliest patent decisions observed as to the basic purpose of this clause :* 
While one great object [of the patent law] was, by holding out a reasonable reward to 
inventors and giving them an exclusive right to their inventions for a limited period, to 
stimulate the efforts of genius, the main object was “to promote the progress of science and 
useful arts.” ... 


With the advent of machine technique, the individual patent was found very 
often inoperative except when exercised in conjunction with another patent or col- 
lation of patents. The courts, however, have held that even though the workability 
of a patent may depend upon its conjunction with others, it still retains all its indi- 
vidual character of separate property. As a result, deadlocks have become a common 
characteristic of the patent system. To what extent patents have been utilized to 


B.S., 1933, M.A., 1935, New York University. Economist in charge of Patent Unit, Antitrust Division, 
U. S. Department of Justice. Formerly Director of Research, Committee on Patents, U. S. House of 
Representatives. Co-author of TELEvision: A STRUGGLE For PowER (1938). 

* Pennock v. Dialogue, 2 Pet. 1, 19 (U. S. 1928), per Story, J. 
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block the progress of industries and to make predatory attacks in the courts upon 
individual inventors and entrepreneurs; what effect this has -had upon the ability of 
individuals and corporations to exercise restrictive powers to restrain trade, block 
technological advance, secure monopolies, are questions which have been examined 
by the Temporary National Economic Committee in its hearings last winter. 

Before identifying the abuses in detail, it is necessary to give a brief synopsis of 
the United States Patent Laws. It is most important to realize that Congress may 
revise or repeal these laws or even neglect to establish any at all under the powers 
granted it by the Constitution. There is nothing mandatory upon Congress in the 
constitutional provision to authorize the granting of any patents. : 

The first patent law was passed in 1790. Not at all complex, it provided that 
“any useful art, manufacture, invention, or device, or any improvement therein 
not before known or used” might be patented. The right of exclusive ownership 
was to last for fourteen years. Administration was delegated to the Secretary of 
State, an office at that time held by Thomas Jefferson. A patent board, consisting of 
the Secretary of State, the Secretary of War, and the Attorney General, was author- 
ized to settle disputes. Jefferson, himself an inventor, is reputed to have had misgiv- 
ings about the issuance of patent monopolies, but also felt “that ingenuity should 
receive liberal encouragements.” The first patents issued were relatively simple in 
nature and the total number comparatively small. But with the steady growth of 
manufactures, applications for patents became sufficiently numerous so that Congress 
found it advisable to pass the Patent Act of 1836. This law provided for a Patent 
Office as a separate bureau to undertake a systematic examination of inventions and 
to give concrete content to the patent requirements of conception, novelty and work- 
ability. The term of the patent was extended from fourteen to seventeen years in 
1869. In 1870 all the previous acts were combined and revised to form the basic 
framework for our present patent system. 

Without attempting any detailed analysis of the evolution of the legislation, it 
may be stated, in agreement with the views of most experts, that from the first patent 
law to date, changes, additions, and revisions of the law have been largely procedural, 
neglecting fundamental change. 

By judicial interpretation a patent right has come to include the power (1) to 
withhold the invention from use by anybody; (2) to use it exclusively; (3) to sell or 
assign with all rights; (4) to license its use or sale; (5) to sue infringers. This was 
pungently stated by the Supreme Court in the case* involving the original Bell 
telephone patents: 


Counsel seemed to argue that one who has made an invention and thereupon applies for 
a patent therefor, occupies, as it were, the position of a quasi trustee for the public; that 
he is under a sort of moral obligation to see that the public acquires the right to the free 
use of that invention as soon as it is conveniently possible. We dissent entirely from the 

* Hearings Before the TNEC, 75th Cong., 3d. Sess. (1938) Pts, 2, 5; TNEC, Pretiminary Report 


Pursuant To Pus. Res. No. 113, Sen. Doc. No. 95, 76th Cong., rst Sess. (1939). 
®U. S. v. American Bell Telephone Co., 167 U. S. 224, 250 (1897). 
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thought thus urged. The inventor is the one who has discovered something of value. It 
is his absolute property. He may withhold the knowledge from the public, and he may 
insist upon all the advantages and benefits which the statute promises him who discloses 
to the public his invention. 


The development of steam and electric power, chemical processes, and a myriad 

of integrated manufacturing systems, has led to a lag between law and technology 
which obviously is far beyond the comprehension of the original framers of the 
patent system, yet in the case quoted above we have a legally primitive interpretation 
of patent rights. The decision has served as a ruling case in spite of an increasingly 
complex relationship between private and public rights. Where originally single 
patents often covered complete processes, and even entire industries, they have now 
come to relate to only parts of larger, more involved techniques already substantially 
mechanized. Consequently, patents have become dependent upon each other, and 
unless all the necessary patents for a specific operation are owned or controlled or 
licenses are acquired, manufacturing in many lines of industry becomes legally 
hazardous. An example of this is given in the following quotation :* 
We went into our factory and if we tried to wind the coil this way somebody out in 
Oklahoma had a patent for it. If we tried to wind it another way somebody else in Peoria, 
Illinois had a patent for it; and if we decided not to wind it at all we found omitting it 
was covered by a patent of somebody else.* 


A further consequence was the tremendous growth in the number of patents, so 
that it is now estimated the Patent Office of the United States has issued over 2,000,- 
000 patents, of which over 740,000 are active at the present time. The mere mechanics 
of indexing and classifying is a. Herculean task which has never been adequately 
carried out. 

With the diversified ownership of patents in industries, conflict has necessarily 
followed, and as a result the Patent Office and the federal courts are handling an 
ever increasing number of interference actions and patent infringement suits. Patent 
litigation is an extremely complex procedure involving large expense and long 
periods of time. It is estimated by various experts and patent lawyers that to carry a 
single patent suit through the Supreme Court of the United States costs between 
seventy-five thousand and a million dollars, depending upon the financial reserves 
of the litigants, the character of the patents, and the ability of the attorneys to delay 
the proceedings and harass each other. An examination of the procedure of such 
litigation will make this clear. The litigant must be ready to bear the following 
typical costs: search in the United States Patent Office, foreign patent offices, publica- 
tions, gazettes, etc., the fees for testimony by expert witnesses, attorneys’ fees, the 
recording of testimony, the printing of records, and very often other special costs 
deliberately introduced to coerce a relatively poor opponent. He must be ready to 
repeat these costs originally assumed at the Patent Office when he appears in the 


“Hearings before the House Committee on Patents on H. R. 4523, 74th Cong., 1st Sess. (1935) 563- 
564. 
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United States District Court, again in the Circuit Court of Appeals, and finally in 
the Supreme Court.5 Further, he must be able to stand the test and cost of time, for 
the complexity of patent litigation has made it an extremely slow proceeding. 

As a result, certain industries, especially those most afflicted by patent deadlocks, 
attempt to circumvent the difficulties of conflict by private contracts. In some cases, 
notably aviation and radio, where the national defense was involved, the Government 
has taken part in attempting to eliminate the confusion inherent in the patent prob- 
lem. The basic idea in each instance was to achieve some sort of a patent consolida- 
tion as a means of eliminating or forefending a deadlock. 

Roughly speaking, three forms of organization have emerged from time to time 
in an effort to circumvent the patent impasse: (1) single ownership of all patents by 
an individual or corporation; (2) patent pooling associations; (3) cross-licensing 
agreements. It is in the operation of these patent combinations, the avowed purpose 
of which was to break patent deadlocks, that abuses have developed. 

With the organization of these patent combinations, there has been created a 
corresponding aggregate of concentrated financial power. By virtue of the exclusive 
rights granted under the patent law these combinations have used the assembled 
patents as a convenient device to restrain competition and the free flow of commerce. 
The two main methods whereby this device is employed are (1) the patent infringe- 
ment suit, and (2) the license agreement. 

As was pointed out earlier, patent infringement suits are extremely costly. Con- 
sequently, the party in such litigation with larger resources than his opponent’s finds 
the disparity a decided if not decisive advantage. It is not necessary to describe here 
how this situation becomes magnified when there is a concert of interest such as 
exists in the various forms of patent combinations. Litigation in the patent field is no 
longer confined to use as an instrument of adjudicating questions of legitimate dis- 
pute in the courts. Rather it has become an important instrument of business aggres- 
sion and competition. By threatening less powerful individuals with infringement 
suits or by similar intimidation of the latter’s customers, holders of groups of patents 
have reduced competition in many fields of industry to a vestigial state. With the 
ability to back up their threats by aggressive infringement suits, they have been able 
to perpetuate their monopoly long after the expiration of the basic patents. By patent- 
ing improvements of no real consequence and by obtaining patents of questionable 
validity, they have built up formidable weapons. The fact that many of the patent 
privileges asserted may rest upon spurious grounds is beside the point, since the 
expense of establishing that fact in the courts is usually insupportable by those against 
whom these weapons are employed. The independent as a rule finds it beyond his 
means either to institute or defend such litigation. He must either accept a license 
for use of the patents owned by the controlling group or endeavor to continue com- 
petition under a severe handicap. In addition, monopolies have been perpetuated 
after the expiration of patents because of original preemption of the field. 


® Cases involving the same patent may be instituted in a number of district courts and carried on 
appeal to various circuit courts of appeals. 
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But hardly a less effective instrument of limiting competition and maintaining 
control is the license agreement. By means of this device the holder of a group of 
patents, whether a single corporation or an association, may impose limitations upon 
the licensees which seriously affect the latters’ ability to compete. Quota systems of 
manufacture and sale are established as well as provisions for maintaining prices. 
Not infrequently the licensee is forced to agree to purchase raw material, repair and 
replacement parts, or even to purchase service from the licensor, none of which may 
be covered by patents. In addition, he may be forced to pay royalties on unpatented 
articles and operations. If he does not comply, he is always subject to a cancellation 
of the license or to the risk of a patent infringement suit. The fact that some of the 
restrictions imposed may be of doubtful legality or even clearly invalid under deci- 
sions of the Supreme Court does not destroy the licensor’s de facto power to impose 
them. 

A further abuse of the license agreement exists in the relation between large cor- 
porations operating in closely related fields. Using the assembled patents as the focal 
point of legality, they have divided several fields in such a manner that each receives 
exclusive rights in a particular area with a guaranty of no competition from the 
others. By trading patent rights and acting in concert against all would-be inter- 
lopers, they effect mutually protected monopolies. 

The formidable arrays of patents collected by industrial combinations for the 
purpose of dividing fields into non-competitive spheres, establishing quota systems of 
manufacture, controlling the price and use of non-patented articles and services, 
“blocking off” developments and “fencing in” licensees and competitors, can scarcely 
be considered an incentive to genius or a promotion of “science and useful arts.” 
Instead patents have to some extent become instruments of oppression, representing 
economic waste through the non-utilization or restricted utilization of the resources of 
knowledge they embody, rather than eliminating waste by spurring increased 
efficiency. 

Until very recently no systematic attack has been made on the problems presented 
by the abuse of patent privileges. Within the past year, however, this problem has 
become the object of two major inquiries. 

The first of these has been conducted by the Antitrust Division as part of the 
program of the Temporary National Economic Committee. In President Roosevelt’s 
message to the Congress of April 20, 1938, which led to the creation of the TNEC, 
he listed among the items to be embraced in the study he proposed, “Amendment of 
the patent laws to prevent their use to suppress inventions, and to create industrial 
monopolies.”® The joint resolution creating the TNEC directed the Committee to 
study and investigate “the effect of existing tax, patent, and other Government 
policies upon competition, price levels, unemployment, profits, and consumption.”* 
Accordingly, one of the first subjects of inquiry before the TNEC was the patent 
problem. The Antitrust Division’s part in this study was directed principally to a 


® Sern. Doc. No. 173, 75th Cong. 3d Sess. (1938). 
™ Pub. Res. No. 113, 75th Cong., 3d Sess. (1938) §2(a) (3). 
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depiction of the contrasting uses of patents in the automobile, glass container, and 
beryllium industries. 

The first of these industries has been conspicuous for its lack of patent litiga- 
tion and the methods which it has used to make patents in the field accessible to 
all responsible producers. In the second industry, two companies owned the prin- 
cipal patents on glass container machinery. “Through this control,” to quote the 
TNEC Preliminary Report, “production has been adjusted and allocated, and prices 
stabilized indirectly, at least, through the maintenance of the production rate... . 
The patent monopoly was further employed through the refusal to grant licenses, to 
prevent new enterprises from starting new glass container plants. . .._ Large interests 
in the industry often resorted to litigation to protect their patents with the result 
that some of the producers were eliminated.”® The beryllium industry was selected 
as representative of an infant industry since the industrial use of beryllium is of 
rather recent origin. The hearings “showed how attempts at control, limitation of 
competition, and even cartelization were being made at the very early stages of this 
industrial development.”® 

Prior to the submission of its Preliminary Report, the TNEC requested the De- 
partment of Justice to submit recommendations for legislation calculated to eliminate 
the abuses of the patent privilege. The Department of Justice suggested :?° 


1. It should be made unlawful for any person to sell or assign a patent, or to grant 
any right or license under a patent, on any condition which restricts the assignee or 
grantee in respect of the amount of any article which he may produce under the patent, 
the price at which he may sell any such article, the purpose for which or manner in which 
he may use the patent or any article produced thereunder, or the geographical area within 
which he may produce or sell such article. The foregoing prohibitions should be supple- 
mented by a further prohibition against any other restriction embodied in a condition to 
any such assignment or license, which would tend substantially to lessen competition or to 
create a monopoly, unless such restriction is necessary to promote the progress of science 
and useful arts. These prohibitions, however, should not apply to any assignment of a 
patent or any grant of a license under a patent for use exclusively outside the United 
States and its territories and possessions. 

In short, the owner of a patent would enjoy the full patent monopoly if he elected to 
retain the exclusive privilege of producing or selling under the patent himself. He would 
be free to assign the patent; to grant an exclusive license; and to grant licenses to anyone 
he pleased. But, if he grants a license, the license must be general and unrestricted, unless 
he is prepared to demonstrate that a particular restriction (other than restrictions in respect 
of price, production, use, or geographical area) is necessary to promote science and useful 
arts. Restrictions in respect of price, production, use, or geographical areas would be 
unconditionally outlawed. 

2. It should be made unlawful for any person to whom a patent has been issued or 
who has in any other way acquired any patent or any interest in or right or license under 
a patent, to sell, lease, or otherwise dispose of any article produced or sold under such 
patent or any such right or license on any restrictive condition of the kind described in 
paragraph 1. 

3. It should be made mandatory for any sale, assignment, or other disposition of any 
patent or of any interest in or right or license under a patent to be evidenced by an instru- 


® PRELIMINARY REPORT, supra note 2, at 7-8. * Id. at 8.° 10 7d, at 16-18. 
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ment in writing. Similarly, any condition, agreement, or understanding relating to any 
sale or other disposition of any article produced or sold under a patent by a person to 
whom such patent has been issued or who has in any other way acquired such patent or 
any interest in or right or license thereunder, should be required to be evidenced by an in- 
strument in writing. The seller or assignor in such case would be required to file a copy of 
such written instrument with the Federal Trade Commission within 30 days after 
execution. A register of these copies should be kept by the Federal Trade Commission, 
and both the register and the copies should be held available for inspection by the Attorney 
General, the Commissioner of Patents, or any officer designated by either. 

4. No action based upon a charge of infringement of any patent, whether for damages, 
for an injunction, or for any other relief, should be permitted against any licensee under a 
patent or against any purchaser or lessee of any article unless either (a) the plaintiff has 
previously prosecuted to successful judgment an action against the grantor of the license 
or the seller or lessor of the article, as the case may be, for infringement arising out of 
or in connection with the granting of such license or the sale or lease of such article; or 
() jurisdiction over the grantor, seller, or lessor cannot be obtained in any court of the 
United States. 

A provision to the foregoing effect would help meet one of the most serious abuses in 
the patent field: The use of litigation as a deliberate weapon of business aggression, rather 
than as an instrument for adjudicating honest disputes. 

5. If any person who owns a patent or an interest in or exclusive right under a patent, 
violates any of the prohibitions described in paragraphs 1 and 2 above, he should forfeit 
his patent or his interest in or right under a patent to the United States, and such for- 
feiture should be recoverable in a civil action against such person by the United States. 
It should be provided that, upon a proper showing in such an action, a judgment should 
be entered requiring the defendant to assign his patent, or interest in, or right under a 
patent, to the United States, such assignment to be received by the Secretary of the Treas- 
ury in the name of the United States. Thereafter, the patent or patent right would be 
offered for sale under the direction of the Secretary of the Treasury in the manner 
prescribed by law. 

A provision to the foregoing effect would adapt to the patent situation a familiar 
principle of law: That the abuse of a privilege granted by the State—e. g., public-utility 
franchises, licenses to sell securities, etc—should result in forfeiture of that privilege. In 
this case, it seems wise to provide that the patent should be seized and resold, and so kept 
alive for useful exploitation, rather than to provide for its cancelation. 

6. It should be made clear that the provisions described in paragraphs 1 to 5 shall be 
applicable to any extension, renewal, or modification of any existing license, contract of 
assignment, or contract of sale or other disposition, with the same force and effect as to 
any new license, sale, assignment, or other disposition. 


The submission of these recommendations did not constitute an admission that 
the conduct for which statutory prohibitions were sought was entirely legal under 
the existing law. The antitrust decisions relating to the restraints imposed through 
the patent device would not sustain such a position. It is the inadequacy of decisions 
which concerns the Department. This is made clear by the following statement from 
the Department of Justice’s press release on its patent program :*? 

Up to the present time, all of the practices used to control and dominate industry by 


patents have not been presented for judicial determination. The cases that have arisen 
have involved isolated situations with the result that the decisions have been insufficient 


11 Dep’t of Justice, Public Statement, Dec. 11, 1939, Pp. 5. 
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guides either to the Government or to business men. The Department wishes to have a 
judicial determination of the validity of all the patent practicés now prevalent throughout 
industry which it believes unlawful under the antitrust laws. The Department believes 
that these practices are economically unsound and that a full presentation of the economic 
and social consequences of these practices will bring about judicial clarification of most of 
the apparent conflicts between the scope of the patent grant and the antitrust laws. 


Thus it is hoped that there will be clarification of the line at which legal usage of 
patent rights ends and illegal restraints and combinations in trade begin. 

It was with a view to revealing further the facts relating to the use of patents to 
control competition and to obtain judicial determinations of the validiy of patent 
practices believed to be economically unsound that the Antitrust Division undertook 
the second attack on the patent problem. This was by means of a grand jury investi- 
gation. A grand jury will shortly be convened in New York City to investigate “the 
extension to which patent rights are improperly utilized to control various industries 
and to prevent the free play of competitive forces in the market.”!? This inquiry is 
to “involve a number of different industries and every type of practice which the 
Department questions.”2* 

Contemporaneously with the announcement of the New York grand jury investi- 
gation, an equity suit was commenced in the District Court of the United States for 
the Northern District of Ohio against twelve corporations and 103 individuals en- 
gaged in the business of producing glassware machinery and glass containers. This 
proceeding took the form of a civil suit for an injunction because the facts in the case 
were made public at the TNEC hearings at which a number of the individual 
defendants testified. 

In the public statement issued at the time of the commencement of this suit the 
results which are anticipated from it were stated as follows:** 


This suit is therefore brought to break a bottle-neck in order to allow to business men 
equal opportunity to enter the glassware industry. As old as the common law is the right 
of an individual to the unmolested pursuit of any calling. If persons are to be employed 
and capital is to be turned into account, individuals must be free to embrace any industrial 
opportunity. Certainly this should apply to the glassware industry as well as to any other 
industry in the United States. If the facts charged in this case are established as a violation 
of the antitrust laws, it is expected that there will be a restoration of competition in the 
glass machinery and glass container business. This field will then be opened for the em- 
ployment of additional capital and labor; prices and production will be established on a 
competitive basis; the stimulating effects of competition should be felt in the field of re- 
search and technological advance; and through unrestricted output and reasonable price 
a necessity of modern life will be brought within closer reach of multitudes of people and 
will find a more secure place in the American standard of life. 


With the successful completion of that part of the program of the Department of 
Justice which deals with patent litigation, it seems probable that the line of demarca- 
tion between the proper and improper use of the patent privilege under the Sherman 
Act will be clearly ascertainable for the first time in the history of that measure. 


12 Td. at p. 2. 18 7d. at p. 5. : 147d. at p. 11. 








ANTITRUST LABOR PROBLEMS: LAW AND POLICY 


Epwarp H. Mitier* 


Interest in the applicability of the antitrust laws to certain activities of organized 
labor has been heightened by the current drive of the Department of Justice to 
eliminate unreasonable restraints of trade in the building industry, in which some of 
the indictments already returned have been against labor organizations and their 
leaders. A question, agitated from time to time ever since the Sherman Act was 
passed, is again being raised, namely, whether the Act applies to the activities of labor 
organizations at all and, if so, to what extent. The total exemption of labor unions 
from the application of the antitrust laws has been twice urged upon federal courts 
within recent months, in the Supreme Court of the United States in the Chicago 
Milk case,’ and in the Circuit Court of Appeals for the Third Circuit in the Apex 
Hosiery Company case.” 

In the Chicago Milk case, for example, the exemption was asserted by counsel in 
blanket and unqualified terms; its acceptance in the form urged would permit a 
labor union and its members acting either alone or in concert with others to engage 
in combinations and conspiracies in restraint of trade, even though unconnected with 
labor activities or purposes and, no matter how unreasonable, with complete im- 
munity from prosecution under the antitrust laws. 

Such a blanket exemption is negatived by the historical and legislative background 
of the Sherman and Clayton Acts, by their language, and by unequivocal judicial 
construction. Not even a dissenting opinion of the Supreme Court of the United 
States has ever intimated that such an exemption exists. And the case against the 
blanket exemption need not be based on a failure of proof; these same factors amply 
and affirmatively demonstrate that labor unions must use their collective power 
within the limits marked out by labor law, and with due regard for the public 
interests expressed in other contemporaneous legislation. 


* A.B., 1928, Washington and Lee University; LL.B., 1931, Harvard University. Member of the 
Missouri Bar. Special Assistant to the Attorney General of the United States, Antitrust Division, U. S. 
Department of Justice, since March 1939. 

*U. S. v. The Borden Co., 60 Sup. Ct. 182, decided Dec. 4, 1939, reversing a judgment sustaining a 
demurrer to the indictment, 28 F. Supp. 177 (N. D. Ill. 1939). The question of the Act’s applicability to 
the labor union defendants was held not to be before the Court on the appeal. 

? Leader v. Apex Hosiery Co., 108 F. (2d) 71, decided Nov. 29, 1939. 
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I 
Section 1 of the Sherman Act provides: 
Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint 


of trade or commerce among the several States, or with foreign nations, is hereby declared 
to be illegal.® 


Apart from Section 2, dealing with monopolies, and apart from enforcement pro- 
visions, the quoted language is the Sherman Act in its original form. This language 
is unambiguous and unqualified and read literally it includes every combination and 
conspiracy in restraint of trade, whether engaged in by labor organizations or others. 

Those who contend that the Act grants immunity to labor rest their case chiefly 
upon its legislative history. It is impossible here to examine the question of the 
weight to be accorded the debates and committee reports in the interpretation of a 
given statute, but certainly the two-year’s history of the Sherman Act does not point 
convincingly in support of the immunity claim. Scholars examining that history have 
reached conflicting conclusions.* It is my opinion that the contention that labor 
should be subject to the Act is the more persuasive. In the debate in the Senate it 
was argued that the bill, if enacted, would be employed to oppress labor and agricul- 
tural organizations, and Senator Sherman offered a proviso exempting the activities 
of such organizations from the Act. Senator Edmunds attacked this proviso on the 
floor of the Senate. The bill was then referred to the Judiciary Committee of which 
Senator Edmunds was chairman. The language of the bill was materially altered 
by the Committee, and no proviso exempting labor was included. Senator Edmunds, 
who had vehemently opposed the exemption, professed himself satisfied, and no 
reference to the labor problem appears in the subsequent debates in either Senate or 
House. 

It has been argued that the elimination of the proviso clearly indicates that Senator 
Edmunds’ view prevailed. If so, why did not the protagonists of labor voice objection 
to it? On the other hand, it is contended that the revised bill, by restricting the Act’s 
applicability exclusively to business combinations, made specific exemption of labor 
unnecessary. But the latter explanation begs the question in issue and leaves Senator 
Edmunds’ acquiescence unaccounted for. A solution which will explain the recon- 
ciliation of the conflicting senatorial positions is that, while the revised bill was 

* 26 Star. 209 (1890), 15 U. S. C. §§1-7. 


‘For a statement of the position that the Act was intended to apply to labor, see Mason, ORGANIZED 
Lazor AND THE Law (1925) cc. VII, VIII. For the opposing view, see BERMAN, LABOR AND THE SHERMAN 
Act (1930) pt. I. 

A view that the Sherman Act was intended to apply to a very limited range of labor activities, if any, is 
developed in a recent article. Boudin, The Sherman Act and Labor Disputes (1939) 39 Cox. L. Rev. 1283, 
(1940) 40 Cor. L. Rev. 14. The author ascribes the Sherman Act to Senator Hoar, points to Senator 
Hoar’s statement in debate that the bill was intended to affirm “the old doctrine of the common law,” and 
then seeks to demonstrate that historically the common law did not classify labor combinations as contracts 
in restraint of trade. The thesis assumes (1) senatorial familiarity with the precise bounds of the common 
law doctrine of agreements in restraint of trade, as developed by the author, and (2) an intent to confine 
the statute to those bounds despite the inclusion in it of terms such as “conspiracy” and “commerce” 
which were not appropriate to the statement of the common law doctrine. 
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applicable to labor, nevertheless it applied only to unlawful labor activities. The bill 
to which the proviso had been appended gave justifiable grounds for believing that 
activities of labor unions which had previously been regarded as lawful would be in 
violation of its terms.5 The removal of this threat by the revision of the bill sufficed 
to satisfy the advocates of the proviso without giving to labor a blanket immunity 
which would have met with the continued opposition of Senator Edmunds. 

Within four years the Sherman Act was successfully invoked to restrain two major 
strikes, one the great Pullman strike of 1894, but it was not until 1908 that the Supreme 
Court, in Loewe v. Lawior,’ first applied it to labor organizations. The Court after 
reviewing the historical and legislative background of the statute concluded that labor 
could not properly claim to be wholly exempt from this law of the land. 

Three years later the decision in Standard Oil Company v. United States," holding 
that illegal combinations could be dissolved under the Sherman Act, caused union 
leaders to become apprehensive that unions might be dissolved under the Act, and 
agitation was vigorously renewed for protective legislation having as its primary 
object the removal of the possibility that, under the doctrine of the Standard Oil Com- 
pany case, all associations and combinations of workers might be subject to dissolution 
regardless of the extent of their activities. Protection against this threat was promised 
in the Democratic platform in the presidential campaign of 1912 and the promise 
made good by the enactment of the Clayton Act in 1914. 

Two sections of the Clayton Act are relied on by proponents of the blanket exemp- 
tion, Sections 6° and 20. Section 20 prevents the granting of injunctions by federal 
courts against specified labor activities which even at the time were generally con- 
sidered legal, such as peaceful picketing. By implication it left undisturbed the illegal- 
ity attaching to certain other conduct. 

Section 6, after declaring that “the labor of a human being is not a commodity or 
article of commerce,” provides that “Nothing contained in the antitrust laws shall be 
construed to forbid the existence and operation of labor . . . organizations . . . or to 
forbid or restrain individual members of such organizations from lawfully carrying 
out the legitimate objects thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations or conspiracies in restraint of 
trade, under the antitrust laws.” This section was the answer to the promise made in 
1912, following the apprehensions engendered by the Standard Oil Company decision. 
It removed all doubt of the right of labor to organize in unions, and affirmed the 
legality of their status against any fear of dissolution. By the use of such language 
as “legitimate objects,” and by legalizing not the acts of labor organizations or their 

5 The language arousing this apprehension appeared in Section 1 and read as follows: “. . . all arrange- 
ments, trusts, or combinations between such citizens [#.e. two or more citizens of different states] or cor- 
porations, made with a view or which tend to advance the cost to the consumer of any such articles 
[i.e., “articles of growth, production or manufacture”], are hereby declared to be against public policy, 
unlawful, and void.” A union seeking to increase wages or shorten hours might have been assailed as a 
combination seeking “to advance the cost to the consumer” of the articles made by the union members. 


® 208 U. S. 274. T 223 U.S. 1 (1911). 
§ 38 Srat. 731 (1914), 15 U. S. C. §17. ° 38 Star. 738 (1914), 29 U. S.C. §52. 
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members, but only the organizations and members themselves, it plainly is confined 
to an attempt to protect labor unions against a charge of an unlawful status. 

With the Clayton Act, as with the Sherman Act, the legislative history denies the 
blanket exemption claim.’® In the course of debates in the House, and after a ques- 
tion had been raised as to the meaning of Section 6 and particularly the meaning of 
the declaration that labor is not a commodity or article of commerce, a clear-cut 
exemption proviso was offered by way of amendment and rejected. The Supreme 
Court took the first opportunity to refute, in very explicit language, the suggestion 
that the Clayton Act had created any such blanket immunity. In Duplex Printing 
Press Company v. Deering,’ a majority of the Court held that Section 6 of the 
Clayton Act protected only the existence of labor organizations. 

The Court has consistently rejected the blanket immunity. In addition to the 
cases cited, immunity was denied in 1926 in United States v. Brims;'* in 1927 in 
Bedford Cut Stone Company v. Journeymen Stone Cutters’ Association;'*® and in 
1934 in Local 167 v. United States.‘* In the Stone Cutters’ case, as in the Duplex case, 
the holding was directed specifically to Section 6 of the Clayton Act. And in the 
Brims and Local 167 cases, no dissents were announced. 

Other antitrust labor decisions have been characterized by vigorous dissents, prin- 
cipally by Justices Holmes, Brandeis, and Stone. These dissents have turned mainly 
on the question of what interest in and relationship to a labor dispute a participant 
must have to justify his activities. No dissenting opinion has ever suggested that, 
regardless of any interest in or relationship to a dispute, the participant can justify 
his activities merely because he acts as a member of some labor organization. 
Probably, in the view of both the majority and the minority of the Court, the labor 
provisions of the Clayton Act were merely declaratory. The majority in American 
Steel Foundries v. Tri-City Council’® stated that the act was “merely declaratory of 
what was the best practice always” and Mr. Justice Brandeis, in his dissenting opinion 
in the Stone Cutters’ case, said that 


... The Act does not establish the standard of reasonableness. What is reasonable must 
be determined by the application of principles of the common law, as administered in 
federal courts unaffected by state legislation or decisions.1¢ 


The labor implications of the antitrust laws have been the subject of persistent 
and prolonged public discussion, but, despite the plain language of the statutes and 
their plain construction by the Supreme Court as not according to labor organizations 
a blanket exemption, no action has at any time been taken by Congress to amend 
the statutes so as to provide for such an exemption. It cannot be said that throughout 
this period Congress has been indifferent to the welfare of labor or to the interests of 
labor organizations. It has enacted legislation designed to prevent the abuse of the 

2° See MASON, op. cit. supra note 4, c. X. 

11 554 U. S. 443 (1921). 12 572 U. S. 549 (1926). 


18 274 U. S. 37 (1927). 14 291 U. S. 293 (1934). 
18 257 U. S. 184, 203 (1921). 26 574 U. S. at 58. 
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injunctive process in labor disputes;?" legislation designed to protect and preserve 
the right of labor to bargain collectively and the right of labor organizations to be 
free from employer interference;1® legislation designed to protect the wages and 
hours of labor;'® and legislation designed to provide protection for workers against 
the hazards of unemployment and old age.?° 

The passage of the Norris-LaGuardia Act is particularly significant in this con- 
nection because it shows just how far Congress was willing to limit the application 
of the antitrust laws, after a legislative gap of many years, bridged by frequent at- 
tempted amendments and almost constant consideration. The act merely prohibits 
the use of injunctions against labor organizations with respect to labor disputes. It 
removes no other penalties or remedies. It does not even prohibit the remedy of 
injunctions against labor unions when they are not engaged in labor disputes. 

This act, passed after almost twenty-five years of controversy over the decisions 
applying the Sherman Act to labor, shows better than anything else that Congress 
accepted the Supreme Court decisions as they stood and changed what it considered 
to be established law only to the extent of the right to obtain injunctions. 

It is in the public interest to protect and preserve labor organizations, just as it 
is in the public interest to protect and preserve agricultural cooperatives and the 
proper use of the corporate franchise. But no groups can properly lay claim to a 
complete exemption from the statutes designed as the principal bulwark to protect a 
free economy. Nor can those statutes be effectively enforced against one economic 
or business group and not against others similarly situated. The use of labor organ- 
izations to police or to enforce combinations and conspiracies designed to protect 
manufacturers, distributors, and others engaged in industry is a persistent and fre- 
quent phenomenon. The antitrust laws must largely fail in their purpose if they can 
be applied only against some members of such combinations and conspiracies and 
not against all. Quite apart from the wisdom or equity of prosecuting one member 
of a conspiracy and at the same time permitting his partner in the offense to go free, 
effective enforcement cannot be conducted on such principles. More, therefore, is 
here involved than a question of the reasonableness of classifying different economic 
groups. The problem is a practical one. Under the most favorable conditions the 
difficulties of enforcing the antitrust laws are great. These difficulties are multiplied 
if blanket immunities are conferred upon favored groups so that the enforcing officers 
may prosecute some of the guilty but not all, and may eliminate some aspects of a 
combination or restraint without destroying it completely. 

The Department of Justice thus rejects, as have the Congress and the Supreme 
Court of the United States, the notion that labor unions are entitled to a blanket 
exemption from the antitrust laws. 


17 Norris-LaGuardia Act, 47 Stat. 70 (1932), 29 U. S. C. §101 et seq. 

28 National Labor Relations Act, 49 Stat. 449 (1935), 29 U. S. C. §151 et seq. 
*° Fair Labor Standards Act, 52 Stat. 1060 (1938), 29 U. S. C. §201 et seq. 

°° Social Security Act, 49 Stat. 620 (1935), 42 U. S. C. §301 et seq. 
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II 


Assuming, then, that labor unions must govern their activities in the light of the 
antitrust laws, to what extent do those laws affect them? Although the Supreme 
Court has only once, in the Window Glass case,?4 indicated that the rule of reason 
applies to labor antitrust cases, it would seem that here, as in the case of activities by 
industry, no better criterion could be found. With labor, as with industry, it is 
difficult to determine reasonableness of conduct in the abstract. The problem of anti- 
trust enforcement can never be settled by definitions. The case-by-case approach 
technique is the only sound one. But with the necessity of a preliminary govern- 
mental decision on the advisability or duty of instituting proceedings-on each set of 
facts presented, some statement of policy from the Department that is obliged to 
make the decisions can be of some value, however general it must be. The position 
outlined below is largely derived from statements of the Department’s policy which 
have heretofore been made public. 

The antitrust laws should not be used as an instrument to police strikes or 
adjudicate labor controversies. In each of the Supreme Court cases referred to above 
the question was presented whether the particular restraint involved was unreason- 
able and was not calculated to achieve a legitimate labor purpose. The right of 
collective bargaining by labor unions was and is recognized by the antitrust laws to 
be a reasonable exercise-of collective power. The Department does not question, or 
have any desire other than to protect, the right of labor unions to use their bargaining 
power legitimately to consolidate it, to forestall speed-up systems, and to improve the 
condition of their members by promoting improvements with respect to wages, hours, 
health, and safety. To restraints of trade resulting incidentally from such activities, 
the rule of reason prefixes the legalizing “reasonable.” 

In the current building investigation a large number of legitimate activities of 
labor unions have been brought to the attention of the Antitrust Division. It has 
been asked to proceed against labor unions because they maintain high rates of 
wages, because they strike to increase wages, and because they attempt to establish 
the closed shop. All such requests have been consistently disregarded. 

Refusals by unions to work on goods made in non-union shops have also been 
brought repeatedly to the attention of the Division. In the past courts have held that 
such secondary boycotts are violations of the antitrust laws. In the Duplex?* and 
Stone Cutters’® cases a minority of the Supreme Court presented the argument 
against this view. In view of such a conflict of opinion among judges of the highest 
court as to the reasonableness of such activities, the attorneys in the building investi- 
gation have been instructed not to institute criminal prosecutions in such cases. 

The kinds of activities which will be prosecuted may be illustrated by a practice 
frequently found in the building industry. Suppose a labor union, acting in combina- 
tion with other unions to dominate building construction in a city, succeeds by threats 


*1 National Ass’n of Window Glass Manufacturers v. U. S., 263 U. S. 403 (1923). 
22 Supra note 11. °8 Supra note 13. 
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of strikes or boycotts in preventing the use of economical and standardized building 
material in order to compel persons in need of low-cost housing to hire unnecessary 
labor.** Here is a situation having no reasonable connection with wages, hours, 
health, safety, or the right of collective bargaining. The union may not thus per- 
petuate unnecessarily costly and uneconomical practices in the housing industry. Pro- 
gressive unions have frequently denounced this “make work” system as not to the 
long-run advantage of labor. Such unions have found it possible to protect the 
interests of labor in the maintenance of wages and employment during periods of 
technological progress without attempting to stop that progress. They have been able 
to protect labor from abuses connected with the introduction of improved methods 
of production without preventing the improved methods. 

The Chicago Milk case®® is another illustration. There the indictment charges 
that the defendant union has combined and conspired with business corporations and 
with an agricultural cooperative association to fix and maintain artificial and non- 
competitive prices for milk moving in interstate commerce and to restrain and control 
the supply of that milk. If the allegations of the indictment are established, it would 
seem clear that the union has chosen to act as a private police force to enforce by 
intimidation and violence an illegal arrangement and that its activities go far beyond 
the legitimate objects of a labor organization. 

Such a situation would not be one in which the union in the course of a dispute 
with an employer over wages, hours, working conditions, or the right to bargain 
collectively has engaged in some activity such as a strike or boycott which has had 
the incidental effect of restraining interstate commerce. Just as in the case of United 
Mine Workers v. Coronado Coal Company,”® in which the incidental effect of the 
strike on interstate commerce was held not to be sufficient to justify the injection of 
the Sherman Act into the dispute as an employer’s weapon, so in the milk case the 
incidental benefits to the union and its members are not enough to justify a claim by 
them of an immunity from prosecution based on their right to act in concert. 

There can be no choice in these matters. Faced with a barrage of complaints, the 
Department of Justice has no alternative but to take action in those situations which 
it believes violate the law. The building drive is not against labor unions. It is 
against all of those persons or groups who are found to have entered into unreason- 
able agreements in restraint of interstate trade and commerce. This means that the 
Department will proceed against manufacturers, distributors, contractors, labor or- 
ganizations, or individuals connected with any of the above groups, when evidence 
convincingly indicates that they have violated the law. The Department of Justice 


** Virtually this situation was presented in U. S. v. Painters’ Dist. Council No. 14, 44 F. (2d) 58 
(N. D. Ill. 1930), aff'd, 284 U. S. 582 (1931) (per curiam), holding in violation of the Sherman Act 
union activity to prevent the shipment into Chicago from other states of cabinets and other woodwork in 
other than an unfinished condition. 

°5 Supra note 1. 

#° 259 U. S. 344 (1922). This is the first of two decisions by the Supreme Court in this litigation. 
In the second case, 268 U. S. 295 (1925), the Court found that the union had sought to influence the 
market for coal produced in other states and thus had subjected interstate commerce to a direct rather than 


an incidental restraint. 
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must enforce the law impartially in any situation which it is compelled to enter. Any 
attempt to eliminate unlawful restraints in the building industry which deliberately 
and systematically excludes labor unions, irrespective of the nature of their activities, 
would be a travesty. Rather than try to proceed along such lines the Department of 
Justice might as well drop all efforts to clear away unlawful restraints in the building 
industry. 

The types of unreasonable restraint against which the Antitrust Division has 
recently proceeded or is now proceeding illustrate concretely practices which are 
unquestionable violations of the Sherman Act, supported by no responsible judicial 
authority whatever. : 

1. Unreasonable restraints designed to prevent the use of cheaper material, im- 
proved equipment, or more efficient methods. An example is the effort to prevent the 
installation of factory-glazed windows or factory-painted kitchen cabinets. 

2. Unreasonable restraints designed to compel the hiring of useless and unneces- 
sary labor. An example is the requirement that on each truck entering a city there 
be a member of the local teamsters’ union in addition to the driver who is already on 
the truck. Such unreasonable restraints must be distinguished from reasonable re- 
quirements that a minimum amount of labor be hired in the interests of safety and 
health or of avoidance of undue speeding of the work. 

3. Unreasonable restraints designed to enforce systems of graft and extortion. 
When a racketeer, masquerading as a labor leader, interferes with the commerce of 
those who will not pay him to leave them alone, the practice is obviously unlawful. 

4. Unreasonable restraints designed to enforce illegally fixed prices, as in the 
Chicago Milk case. 

5. Unreasonable restraints designed to destroy an established and legitimate sys- 
tem of collective bargaining. Jurisdictional strikes have been condemned by the 
A. F. of L. itself. Their purpose is to make war on another union by attacking em- 
ployers who deal with that union. There is no way the victim of such an attack may 
avoid it except by exposing himself to the same attack by the other union. Restraints 
of trade for such a purpose are unreasonable whether undertaken by a union, or by 
an employer, or by a combination of a union and an employer, because they represent 
an effort to destroy legitimate collective bargaining relationships, assuming the estab- 
lished union is a bona fide one. 

The principle applicable to unions is the same as that applicable to other groups 
specially protected by law. Investors may combine into a corporation, farmers into a 
cooperative, and labor into a union. The Antitrust Division has the duty of prevent- 
ing such legal rights of association from being used for purposes far different from 
those contemplated in the statutes, when such uses result in unreasonable restraints of 
interstate trade or commerce. 








COMPLAINTS OF ANTITRUST LAW VIOLATIONS 
AND THEIR INVESTIGATION 


I. THE WORK OF THE COMPLAINTS SECTION 
OF THE ANTITRUST DIVISION 


Epwarp P. Hopces* 


The objective of the Antitrust Division of the Department of Justice in the 
enforcement of the Sherman Act can be broadly stated in terms of the title of that 
ct: “An Act to protect trade and commerce against unlawful restraints and mo- 
nopolies.” But in discharging this function, the Antitrust Division does not, indeed 
cannot, act as a policeman patrolling the highways and byways of interstate industry 
on the look-out for law breakers. Instead, it seeks to protect those who call upon it 
for protection. It is the complaints which are received that give impetus and direc- 
tion to the activities of the Division. Accordingly, any comprehensive study of the 
enforcement of the Sherman Act must include an examination of the source and 
volume of the ‘complaints received, the process of sifting the inconsequential from 
the important, the determination of the nature of the investigatory action to be taken 
and the problems which are encountered in investigation. This article will consider 
the complaints which are received and the treatment initially accorded them. The 
subsequent steps in the process, whereby a complaint is converted into a proceeding 
under the Sherman Act, will be dealt with in the two succeeding articles. 

It is the Complaints Section of the Antitrust Division to which complaints re- 
ceived are first routed. Prior to the autumn of 1938 no such section was in existence. 
The entire Division then comprised but sixty lawyers. With the decision to expand 
the Division to many times its previous dimensions came an imperative need for 
more formal internal organization. The Complaints Section was created and a 
number of attorneys assigned to the task of making the initial selection of those 
situations in which action could best be taken in the public interest. By devoting 
careful consideration to this task and by disposing, through informal action, of com- 
plaints susceptible to such handling, it was anticipated—and experience has justified 
the expectation—that the Section could reduce the proportion of field investigations 


* A.B., LL.B., 1919, University of South Carolina; LL.M., 1937, Georgetown University. Member of 
the South Carolina Bar. Special Assistant to the Attorney General, and Chief of the Complaints Section of 
the Antitrust Division, United States Department of Justice. 











CoMPLAINTs OF VIOLATIONS AND THEIR INVESTIGATION gI 


to complaints and thereby enable the resources of the Division available for investiga- 
tion to be directed to assignments which gave substantial‘ promise of disclosing 
important violations of the Act. 

If the development of pending antitrust cases is traced, it will be found that each 
originated in complaints to the Department. Ultimate consumers complain infre- 
quently because violations of the antitrust laws usually affect them only indirectly. 
Although large concerns complain when suffering at the hands of other powerful 
interests, a great majority of the complaints received come from small business men 
who feel that they are the victims of illegal activities which will take from them their 
investments and their business opportunities if they are not protected by the Govern- 
ment. ; 

At the outset it may prove interesting to review a few actual complaints so as to 
see how an antitrust case starts. Not long ago four major typewriter companies 
were indicted in the Southern District of New York. The Department did not 
select these defendants after gazing into a crystal ball. Some time ago a certain 
prominent Washington lawyer was dissatisfied with the trade-in allowance offered 
by the local representative of a major typewriter company. He tried three other 
companies only to be quoted identical prices for a new machine and to be offered 
the same allowance for his old typewriter. This man is known as a corporation 
lawyer and is entirely sympathetic with big business. However, he became so thor- 
oughly irritated that he wrote to the Assistant Attorney General in charge of the 
Antitrust Division concerning his experience. Similar letters were received from 
consumers in all parts of the country. Dealers in second-hand machines also com- 
plained. Investigation of these complaints led to the indictment referred to. 

Recently a member of a leading New York law firm called on the Antitrust 
Division. He stated that a company having a monopoly (which he termed “legal”) 
in a certain field is seeking to expand it to embrace related commodities which 
his client produces. The expansion thus undertaken is resulting in heavy losses 
to both companies. However, the complaining company, being the weaker, will 
soon be forced out of business, and the company complained of will then recoup 
its losses and forge ahead to new profits unrestricted by competition. It is interesting 
to note this gentleman assumed that the aggressor company had a legal monopoly 
so far as its major activity was concerned. This view was no doubt based on the 
apparently cheerful acceptance of this monopolistic control by most of those con- 
cerned. However, the Department has received complaints as to the aggressor com- 
pany’s actions from concerns over a thousand miles apart, setting forth charges which 
they are afraid to make openly because of fear of reprisals. A preliminary investiga- 
tion has already been made of those charges. Information now in the Department 
files indicates that the present position of the so-called legal monopoly is being main- 
tained by very crude illegal activities. The current investigation will be broadened 
to include this new complaint. 

The Department is investigating the complaint of a jobber that all suppliers of 
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a commodity vital to his business have refused to sell to him without cause or ex- 
planation. A few weeks ago this very active complainant suddenly ceased to co- 
operate with the Department, his frank explanation being that he was now able to 
get the desired material. The companies involved have not changed their attitude 
due to any pangs of conscience except in so far as such pangs may have been stimu- 
lated by the Department’s investigation. This complainant does not realize that, 
if the investigation is dropped, the companies will immediately renew their earlier 
illegal activities, nor does he know that the companies against which he has com- 
plained have been charged with acquiring a number of competitors by devious 
means—competitors who would have assured the continuance of the complainant’s 
supplies had they been permitted to remain in business. 

I have discussed the foregoing complaints somewhat in detail because it is of 
the utmost importance to emphasize that the American public is the source of the 
complaints from which antitrust action arises, and that the Department in enforcing 
the antitrust laws is merely seeking to protect its client, the public. That this client 
is coming increasingly to call for this protection is shown by the table below which 
not only sets forth the number of complaints received, but also indicates the volume 
of investigations and litigation during the past eight years. 


Comp taints RECEIVED IN ANTITRUST DrvisION: 
Fiscal Years* 

1932 1933 1934 1935 1936 1937 1938 1939 

356 449 1,020 1,451 730 581 923 1,375. 





INVESTIGATIONS OF COMPLAINTS BY FEDERAL BUREAU OF INVESTIGATION OR 
By Antitrust Dtvision: 
Fiscal Years* 
1932 1933 1934 1935 1936 1937 1938 1939 
139 103 127 69 67 90 59 490 





AntiTRusT ProsEcuUTIONS AND INJUNCTION SuITs: 
Fiscal Years* 


1932 1933 1934 1935 1936 1937 1938 1939 





re ee ee a Se a ae ae 
Re oa 3 7 II 10 4 10 II 13 
WUE os skew ae 4 6 «1 4 +10 3 7 9 


* Ending June 30th. 


Some comment on these data is called for. It will be noted that the peak year 
in volume of complaints was 1935 and that a high number was received the year 
before. The explanation for these figures lies in the fact that they include com- 
plaints of violations of the NIRA and NRA codes. Over 1,000 of the complaints 
received in 1935 were from this source. The relatively high proportion of field 
investigations to complaints in the early years covered by the table reveals that 
tendency to resort at an early stage to field investigation which the sifting procedure 
of the Complaints Section is designed to correct. The expansion in the Division’s 














CoMPLAINTS OF VIOLATIONS AND THEIR INVESTIGATION 93 


personnel will not be reflected in the data as to proceedings instituted till the end 
of the current year. 3 

The number of complaints received increased almost 50 per cent in the past 
year over the year preceding, and the volume of complaints continues to grow. 
Complaints received from January 1 to November 30, 1939, inclusive, totalled 2751. 
Of these 1373 related to price increases following the outbreak of the present war 
in Europe. 

Whenever it is learned that a given industry is being investigated, the number 
of complaints relating to that industry swings upwards sharply. The institution 


of a suit has a like effect and, while different violations may not be revealed, leads 


to valuable evidence are sometimes uncovered. Publicity of a general character con- 
cerning the work of the Division—an article in a magazine of national circulation, 
for example—will stimulate complaints from all quarters of the country and a great 
variety of industries. Important changes in policy by leaders in an industry are 
likely to evoke complaints from smaller companies adversely affected. 

Many complainants submit their complaints in person, especially when important 
matters are concerned. Such procedure is most desirable because thus leads are 
obtained and the problems involved are explored which make for expeditious han- 
dling. However, the majority of complaints are received by mail. Every such com- 
plaint is given a prompt reply, unless as is sometimes the case, the writer has chosen 
to remain anonymous. Complaints which are without merit or are clearly lacking 
the necessary jurisdictional element of interstate commerce are ended at this point. 
If a complaint seems to be meritorious, every effort is made to develop all available 
facts by correspondence so as to save time and money if a field investigation is 
undertaken. Further correspondence may develop that the complaint is without 
merit. 

Great care is taken not to treat a complaint as a mere isolated instance; it may 
be the symptom of a more widespread condition. In this connection it may. be 
observed that the closed files of the Department are just as accessible as the open 
files. Accordingly, many times complaints which do not seem on their face to be 
meritorious take on new significance in the light of material in the Department’s 
files. 

Frequently isolated situations which will not justify the expense of an investiga- 
tion are adequately taken care of by correspondence. For instance, a salesman of 
a certain machine used by nearly every city in the United States complained to 
the Department that he had lost a sale in a certain city only because his competitor 
had violated the Robinson-Patman Act. The letter seemed to justify his position. 
The Department requested the company complained against to furnish it with a 
statement concerning the sale in question. In reply the company contended that 
it had never violated the law. The Department thereupon wrote a more pointed 
letter to the company in question, which then investigated the matter and wrote 
the Department that its salesman without its aythority had given a secret rebate 








94 Law anp ConTEMPORARY PROBLEMS 


of $500 out of his commission. The company promised that it would see to it that 
its salesmen were more careful in the future. The Department’s reply let this com- 
pany know that it did not like what had happened and indicated that, although 
nothing futher was contemplated at the time, no promises were made. 

Situations which involve probable violations of the law but are lacking in sub- 
stantial public interest have been disposed of satisfactorily after conference with 
attorneys for the companies involved. Where a situation does not justify the expense 
of investigation, much can be done by merely letting the companies involved know 
that they are under surveillance. 

Preliminary investigation of meritorious complaints which involve substantial 
public interest are made through the Federal Bureau of Investigation. After the 
Bureau has completed its investigation at times the Department does not press the 
matter further because facts tending to make a case have not been developed. Some- 
times, when the public interest will permit, informal disposition of a case is possible. 
For instance, the owner of a patented process was seeking to obtain a monopoly 
for his process by a very wide form of license agreement. The matter was ended 
when he changed his form of license agreement. The Department will observe the 
actual working of this concern under the new licensing agreement and, if it proves 
satisfactory, nothing further will be done. Another illustration is the case of a trade 
association which during NRA days had adopted restrictive rules for its members 
with respect to bidding on certain types of contracts. After the NIRA had been 
declared unconstitutional, these rules were continued because they provided a very 
convenient way to keep prices up. Conferences by members of the Division statt 
with officials of the association led to the adoption of a resolution by the association’s 
board of directors abandoning the objectionable rules. Notice of this action was 
forwarded to all members of the association. The Department thereupon informed 
the association that no further action was contemplated. Disposal in this manner 
would not have been possible had the public interest been substantial in either of 
the two cases described. 

From the data presented earlier in this article, it is obvious that a large propor- 
tion of the complaints are disposed of by means other than the institution of legal 
proceedings.! Where, however, the preliminary investigation indicates that court 
action will probably be taken, representatives of the Department go into the field 
to develop more important aspects of the case. If the type of case will permit, con- 
ferences are held with the companies complained against. Of course, there are many 
complaints in which to approach the defendants would be merely to give them an 
opportunity to destroy documentary evidence before a grand jury could be called. 
Whenever grand jury action or the filing of a complaint is deemed necessary, a mem- 
orandum setting forth the facts and recommendation is directed to the Attorney 
General for the signature of the Assistant Attorney General in charge of the Antitrust 


* The number of complaints so disposed of is not the difference between the total of complaints and 
the total of proceedings instituted. A large number of complaints may have preceded a single proceeding. 
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Division, and upon approval of such memorandum by the Attorney General, the 
matter goes to the Trial Section of the Division. The considerations bearing upon 
the decision to take court action are discussed in the succeeding article. 


II. THE SELECTION OF CASES FOR MAJOR 
INVESTIGATIONS 


Fow.ter HAmILTON* 


An attempt is made by the Antitrust Division of the Department of Justice to 
conduct at least a preliminary investigation of all complaints which give promise 
of being meritorious. Frequently the complainant is a business man unfamiliar with 
the requirements of the federal antitrust laws, and his complaint is usually limited 
to a very general description of practices which appear to him to violate the antitrust 
laws. In such a case the complainant is requested to supply additional information. 
Characteristically this relates to such matters as a more definite description of the 
practices alleged to be unlawful, facts showing that interstate commerce is restrained 
by these practices, the names and addresses of the persons or corporations involved 
and information about other persons who might have felt the impact of the restraints. 

If the additional information supplied supports the original complaint, a pre- 
liminary investigation of the situation is undertaken by agents of the Federal Bureau 
of Investigation who conduct a thorough investigation based on information sup- 
plied by the complainant. Following this inquiry, the Economic Section of the 
Antitrust Division then prepares a study of the industry involved. It is the purpose 
of the economic analysis not only to shed light upon the validity of the complaint 
but to present a general picture of the industry so that the practices involved may 
be viewed in perspective and their economic and social consequences observed. 

The economic survey may reveal that practices on their face questionable are 
in fact shaped by the play of competitive forces. A recent complaint charged that 
a rigid system of uniform prices prevailing among a large number of producers of 
a given commodity was the result of concerted action. Preliminary investigation 
disclosed that in fact a highly rigid price pattern existed. Deviations from this pat- 
tern were practically unknown and identical alterations in the price structure 
occurred simultaneously among all sellers. It seemed very improbable that such an 
ordered price policy could be imposed upon a field replete with variables except 
through the discipline of agreement. 

An economic study of the situation disclosed that the prices in question were in 
fact established by competition. The large group of small producers sold to a few 


*B.A., 1931, University of Missouri; B.A. in Jurisprudence, 1933; B.C.L., 1934, Oxford University. 
Member of the Missouri Bar. Special Assistant to the Attorney General, and Assistant Chief of the 
Complaints Section, Antitrust Division, United States Department of Justice. Contributor to legal periodicals. 
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large buyers. These buyers were retailers who had established certain categories 
of price at which they disposed of their articles. Prices paid to producers were 
directly derived from the retail prices. Thus the rigidity created by market practice 
in the retail end of the industry determined the pattern which the preliminary in- 
vestigation had shown to exist in the prices paid producers. Consequently no action 
was taken upon the complaint because the prices in question, although rigid and 
uniform, were determined by bargaining in a competitive market. 

Where the economic study indicates that further action is required, it also fre- 
quently discloses that the complaint does not exhaust the questionable practices in 
the industry. A complainant ordinarily does not feel the full impact of combination 
in restraint of trade, and his protest may be merely a clue to a larger violation. 

The importance of the economic analysis is not limited to the preliminary investi- 
gation. The facts about profits, production, prices and the working of the industry 
which it produces constitute the basis for a decision regarding further action. In 
addition, such a study yields information from which a plan for a comprehensive 
study can be made. 

Limitations of personnel alone make it impossible to continue beyond the pre- 
liminary stage every inquiry which discloses practices which are questionable under 
the federal antitrust laws. In this connection, it should be noted that the purpose 
both of the preliminary and of the general investigation is merely to determine 
whether enforcement by way of legal action is necessary. No decision of this question 
is made until investigation is completed. When the investigation has proceeded to 
a point which makes it clear that no unlawful conduct is involved, it is terminated. 
Frequently, a. general investigation is necessary before final decision regarding en- 
forcement can be reached. 

Since the general investigation cannot be conducted in every case where one is 
warranted, efficient enforcement requires a careful process of selection. Among the 
factors involved in determining when a major investigation should be undertaken 
are: personnel available, the extent and nature of the information which the pre- 
liminary investigation has disclosed, the economic advantage that will be secured if 
it is finally determined that the complaint is well founded and legal action necessary, 
and the enforcement effect of such action. 

It is difficult to overemphasize the restrictions that limitations of personnel impose 
upon the selection of cases for major investigation. Generally the number of such 
investigations undertaken in the course of a year depends upon the amount of the 
annual appropriation,! much of which must be expended for the enforcement of 

* Regular and deficiency appropriations for enforcement of federal antitrust laws and other statutes 


under the jurisdiction of the Antitrust Division of the Department of Justice, from the fiscal year 1903 to 
1940, inclusive, have been as follows: 


Fiscal Year Fiscal Year Fiscal Year Fiscal Year 
Ending Ending Ending Ending oe 
June 30 Appropriation June 30 Appropriation June 30 Appropriation June 30 Appropriation 
eee $500,000.00 1905..... bal. available 1907..... bal. available 1909..... 250,000.00 


1904..... bal. available 1906..... ‘i Pe 1908..... 250,000.00 I9QI0..... 100,000.00 
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laws other than the Federal Antitrust Acts. The Antitrust Division is required to 
handle legal proceedings in connection with thirty statutes besides the Sherman Act 
and the Clayton Act.? 

Since the budget for the Antitrust Division of the Department of Justice must 
be formulated from six to nine months before the fiscal year to which it is applicable, 
it is difficult to anticipate future requirements. Experience in the enforcement of 
the antitrust laws in recent years has demonstrated that the more actively those 
laws are enforced the greater demand there is for enforcement. Since active enforce- 
ment quickly absorbs available personnel, the Antitrust Division is faced with a 
continuously expanding demand by the public for the consideration of complaints 
and the initiation of investigations which limitations of personnel make it impos- 
sible to meet in full. It is also well-nigh impossible to provide in the budget for 
sufficient personnel to handle emergencies. Thus, when a rapid general price ad- 
vance occurred following the commencement of war in September, the Department 
received as many as 250 complaints a day requesting immediate action. With avail- 
able personnel actively engaged in other matters it was obviously impossible to give 
adequate consideration to these complaints. 

Though in recent years this limitation on personnel has been mitigated some- 
what,® it remains the most significant factor in the selection of matters for major 
investigation. It is usually the case that all but a few of the lawyers and economic 
experts available for the supervising of general investigations are engaged in major 
matters. The nature of an antitrust investigation is such that personnel cannot be 
taken off one matter and placed on another readily, since a major investigation 
usually takes from six months to a year. 

Once a staff is organized to handle a major investigation, it would be wasteful 
and inefficient to divert members of the group to other work. Consequently, the 
selection of major investigation is shaped not so much by the amount of personnel 


TO1Kh w.. ; 200,000.00 1917..... 250,900.00 1924..... 200,000.00 1933..... 150,000.00 
def... 2,358.58 1918..... 200,000.00 1925..... 201,200.00 1934..... 153,633.00 
TOL ss 200,000.00 def... . 3,276.63 def... . 2,730.00 def... 125,000.00 
def... 62,581.52 I919..... 100,000.00 1926..... 228,000.00 1935..... 289,700.00 
ry heen $200,000.00 1920..... 100,000.00 1927..... 200,000.00 1936..... 435,000.00 
def... 79,877-45 def... 200,000.00 1928..... 198,000.00 1937..... 435,000.00 
“OE 300,000.00 1921..... $100,000.00 1929..... 200,000.00 1938..... 413,894.00 
CC ee 300,000.00 (and bal. available) 1930..... 203,600.00 1939..... 780,060.00 
T9IG 20.5 300,000.00 1922..... 100,000.00 1931..... $203,600.00 1940..... 1,300,000.00 
i ee 225,000.00 1932..... 204,160.00 


2U. S. Arry. Gen., ANN. Rept. 1938, p. 58. 
* The number of lawyers employed by the Antitrust Division from the fiscal year 1903 to June 30, 
1939, is set out below: 


Period Attorneys Period Attorneys Period Attorneys 
BQOFTONS svc s ecw 5 FOS cere ei ett 24 MEIN 6 sis0rccne orstan te 15 
oC Es CYS 18 1 ar 29 SCR RRES Reon: 23 
PON 56.0 cieasteae iors 24 FOROs oi Gare comeee 23 BORO srs '5 isiees sah bie cle G8 42 
ae ee 33 PBN eo osc a nts ges 23 BOGS od eb < cghacs-ats 42 
TOROS oh eke Orie 26 (U1 ARO 45 Samaras 18 March 31, 1938...... 59 


TO ay toi ioee fa nick 25 TOSS resis hls ens 6 26 June 30, 1939....... 144 








98 Law anp ConTEMPORARY PROBLEMS 


employed at any one time as by the number of lawyers available when the complaint 
has reached the stage for general investigation. Since the whole staff is usually 
employed in pending matters, a new general investigation has to be deferred either 
until a pending case is concluded or until a major investigation is terminated. 

Limitation of personnel makes availability of information an important factor 
in the selection of matters for major investigation. Therefore, it is not surprising 
that many major investigations and litigations grow out of previous investigations 
by the Federal Trade Commission. 

It sometimes happens that the preliminary investigation yields sufficient informa- 
tion to support immediate legal action. This most frequently occurs when the com- 
plainant’s interest in enforcement is so vital that he has conducted an investigation 
to secure facts supporting his complaint. Familiarity with the industry and access 
to confidential sources of information make independent investigation of this type 
particularly fruitful. 

Since a rigid process of selection must precede a major investigation, the final 
decision must necessarily be one of administrative judgment. The economic benefits 
that may reasonably be anticipated through eliminating combinations in restraint 
of trade are one of the important consequences. With the economic considerations 
must be balanced such legal ones as the effect which any case that may result from 
the investigation will have upon antitrust law enforcement. If practices have grown 
inveterate and have been boldly maintained so that their existence is a matter of 
common knowledge, then, if they are unlawful, enforcement has a powerful deter- 
rent effect. Where there is doubt about the legality of a widespread practice, action 
may be necessary to secure an authoritative determination of its validity. A case 
small in its immediate economic effect may through its importance as a precedent 
attain major significance. 

A decision to undertake a major investigation is only reached after careful con- 
sideration of all of these factors. The lawyer who has supervised the preliminary 
investigation makes a report of that inquiry and couples with it his recommendation 
whether a major investigation is necessary. Thereafter, the matter is considered by 
a committee composed of the assistant to the Assistant Attorney General in charge 
of the Antitrust Division and the heads of the various sections of the Antitrust 
Division who consider the memorandum, discuss the situation with the lawyer who 
has handled the preliminary investigation and determine whether any additional 
information, legal or economic, should be secured before a decision as to the major 
investigation can be made. After mature consideration, this committee makes a 
recommendation to the Assistant Attorney General in charge of the Antitrust Divi- 
sion. He then discusses the matter with the committee and reaches a final decision 


as to further action. 

When it is determined that a major investigation is to be undertaken, a unit 
is organized to handle the matter. Although the size of the unit varies with the 
importance of the investigation and the number of men available, an attempt is 
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usually made to place a senior and experienced lawyer in charge of the matter so 
that if legal action becomes necessary, he can continue the case. He is given as 
assistants a junior lawyer, a law clerk, an economic expert and such additional 
assistants as the particular circumstances may require. The unit thus constituted is 
primarily responsible for supervising the major investigation. It makes periodic 
reports of its progress to the Assistant Attorney General, but efficient enforcement 
requires that it carry on the routine investigation under delegated responsibility. 


II]. PROCESSES IN THE INVESTIGATION OF COMPLAINTS 


CuHar.es L. TErREL* 


Broadly defined, investigation in the Antitrust Division of the Department of 
Justice includes all the inquiry for facts, from the moment the original complaint is 
received until the case has been dropped, or decided in trial. The economic analysis 
and study required in the process of selecting cases for investigation, as set forth in 
the preceding section, is the beginning of the investigation itself. If the decision is 
to make a further investigation, the effort expands constantly in scope, but the 
methods and techniques employed continue to be quite similar to those used in the 
preliminary analysis. However, when this investigation has reached the stage at 
which a recommendation has been approved that a grand jury action be instituted, 
there is an appreciable change in the nature of the investigation and the technique 
involved. Therefore, separate treatment will be given herein to the process of study, 
analysis and investigation employed for the purpose of recommending the institution 
of a grand jury proceeding, and to the process of investigation employed for the 
purpose of producing evidence before a grand jury or petit jury. 

The process of investigation is continuous, each successive stage of expanding 
effort depending upon the nature of the facts accumulated in the previous stages, 
tempered and qualified by the administrative decisions referred to in the previous 
section. 


Preliminary Study and Investigation 


After a complaint has been reinforced by additional relevant information obtained 
from the complainant, it may be followed up by a brief field investigation conducted 
by the Federal Bureau of Investigation, or it may appear to be of such substance as 
to merit immediate consideration by the Economic Section of the Division. This 
represents the practical beginning of an antitrust investigation. 

At this stage of the investigation the objective, which will remain unchanged until 


* A.B., 1928, Ohio State University; M.B.A., 1932, Harvard Business School. On the staff of the 
Antitrust Division of the United States Department of Justice since 1938. Prior to 1936 engaged in 
manufacturing and banking activities; on the staff of the Federal Communications Commission, 1936-1838. 
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recommendation is made that a grand jury be called to hear the evidence, is to de- 
termine completely and define accurately the competitive pattern in the industry. It 
may end with a strong indication of antitrust law violation on the part of a certain 
company or several companies, but its objective continues to be industry-wide in 
scope. The sources consulted and the methods used reflect the gradually expanding 
nature of the effort involved. 

At the outset an effort is made to learn with the least possible expenditure of 
time the peculiar characteristics of the industry, the dominant members of the in- 
dustry, interrelations between members of the industry, connections (financial, 
commercial or personal) between this industry and other industries, and the recent 
technical, financial or organization changes within the industry which may have 
affected the competitive balance. Library materials and Department files furnish the 
sources for this analysis. The financial manuals (such as Poor’s, Moody’s, and Stand- 
ard Statistics) are consulted to learn the products, the number and relative size of 
competitors, and their respective financial condition and progress. The Commercial 
and Financial Chronicle, Barron’s and the Analyst afford sources for some appre- 
ciation of the recent events in the industry which are relevant to the competitive 
position of the several companies, particularly the larger and dominant members. 
Reorganizations, mergers, or definite changes in executive control or ownership by 
dominant members, over a considerable number of years, are reviewed for their bear- 
ing upon competition in the industry. For this purpose, in addition to the sources 
above cited, recourse may be had to newspapers, general and trade periodicals, and 
their indices. 

An essential result of this study is a reasonably accurate understanding of those 
competitive characteristics of the industry which distinguish it from other industries. 
Most industries will be found to have a “bottle-neck” in their operation or processes, 
which may have relatively great influence on the competitive pattern. In some in- 
stances the bottleneck may be in patents, resulting from the fact that one or several 
concerns have a considerable advantage from exclusive access to certain product 
refinements or manufacturing processes. In other instances the availability or control 
of raw materials may be a controlling factor. Control over the established available 
merchandising channels often is the outstanding characteristic; sometimes the invest- 
ment requirements are such that mere access to unlimited or superior financial re- 
sources may be the determinant. Common ownerships or relations which may afford 
influence over an appreciable fraction of the consuming market may be a less evident 
but none-the-less effective competitive factor. 

In addition to this determination of the competitive pattern inherent in the 
operation of the industry as a whole, there is the necessity of learning the specific 
competitive pressures on each of the major or influential concerns within the in- 
dustry. The natural advantages or disadvantages of each company may result in 
presenting its executives with particular problems not faced by the management of 
others in the industry. This understanding sometimes affords a relatively clear expla- 
nation for the reactions or alleged violations of particular concerns. A strongly 
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financed company with a poor product, facing an emerging competitor with weak 
financial backing but with a strong new product may resort to measures which 
would prevent the new product from gaining access to the available distribution 
channels except at the expenditure of considerable sums of money. A few established 
but stolid concerns in an industry, facing new price competition by an aggressively 
managed competitor, may for the first time feel constrained to go beyond mere price 
leadership practices and resort either to price understandings or to punitive measures 
through price cutting only in the territory or on the specific product where the new 
price competitor is obtaining its greatest volume or best profit margin. In any event 
the competitive pattern of the industry and the particular competitive pressures upon 
each of the influential members must be determined with accuracy and compre- 
hensiveness, or the subsequent investigation will lack perspective, and run the risk 
of wasting time and effort in a search for facts in fields which should have been 
known to be sterile. 

A concomitant or subsequent check is made upon the existing files in the Depart- 
ment, not only upon the companies specifically named in the original complaint, but 
upon all important companies within the same industry. The Department's files 
often contain a record of activities and history of the industry extending back a 
quarter of a century or more. When reviewed extensively they afford in themselves 
a record of the competitive disturbances common to the industry, and yield impor- 
tant conclusions on the usual methods of operation of the dominant members. On 
occasion this perusal of the files of the Department of Justice is supplemented by 
references to the files of other Government agencies, such as the Securities and 
Exchange Commission, the Federal Trade Commission, and the Bureau of Internal 
Revenue. 

During the course of the investigation thus far described, recourse may have been 
had, or may now be had, to the facilities of the Federal Bureau of Investigation, to 
answer specific questions of fact. The Bureau is depended upon for acquisition of 
specific facts, but the antitrust investigator must assume full responsibility for their 
synthesis, analysis and corroboration. The same list of questions directed to two 
different sectors of the industry may elicit two completely different reactions. Hence 
the investigator must be prepared to evaluate the significance of both reactions, 
largely on the basis of his previous industry analysis. 

At this point in the investigation process, if further effort is suggested by the 
results thus far obtained, it may become necessary for the investigator to conduct a 
field investigation before recommending that a grand jury be called to consider 
evidence on probable violation of the antitrust laws. During this field investigation 
it is the practice of the Department’s investigators to interview those persons in the 
industry who are in a position to check the findings of the previous investigation. 
These usually are the executive officers of the industry’s dominant concerns, with the 
possible exception of those concerns whose activities are by this time under particular 
scrutiny. This field study usually is not confined to interviews, but quite generally 
eventuates in requests to review the files of those concerns from whose correspond- 








102 Law anv CoNTEMPORARY PROBLEMS 


ence relevant information can be obtained. The detailed information provided by 
such correspondence usually is very helpful in the construction of an accurate com- 
petitive picture of the industry. For obvious reasons, such requests generally are 
confined to those concerns whose activities have appeared to be above suspicion. 
Refusals to allow the Department complete access to files in response to such requests 
sometimes directs attention to additional subjects for inclusion in the subsequent 
recommendation for grand jury action. 

Investigation in Connection with Grand Jury Action 

After a recommendation has been made, on the basis of the investigation outlined 
above, that the investigation be dropped or that a grand jury be called to consider 
specific evidence of antitrust law violation, the objective of the investigation changes 
in character. Previously the study has been conducted for the purpose of under- 
standing the competitive pattern in the industry, the position of each of the major 
concerns, and the results of the type of competition actually existing. Now, however, 
the effort becomes more specific, and the purpose is to determine with finality the 
existence of violations. No distinction is made between the investigation for presen- 
tation of evidence before a grand jury and the acquisition of evidence for presenta- 
tion in subsequent trial, as it is the practice not to seek an indictment until and unless 
the evidence collected is of such nature as to indicate that a convincing case can be 
placed before a jury. 

During the presentation of evidence before a grand jury the Department’s in- 
vestigators work with the grand jury, and make use of the powers of subpoena 
available to grand juries. Evidence is obtained through interviews with prospective 
grand jury witnesses, and through perusal of documents obtained under subpoena 
power from files of the members of the industry. Such file information usually is 
required from all factors in the industry, whether the subjects under subpoena have 
or have not apparently participated in the activities under review. Those against 
whom illegal restraints have been practiced are just as likely to have information of 
evidentiary value in their files as those who are responsible for such restraints. 

Subpoenas drawn for the purpose of obtaining relevant material from such files 
generally are prepared so as to be quite specifically limited by reference both to sub- 
ject matter contained in the material requested, and by the origin or destination of 
the correspondence or memoranda thus specified. Despite these close limitations as 
to the material requested, when applied to companies of even moderate size, they 
result in placing a considerable responsibility upon the company under subpoena. 
For that reason the Department frequently offers to conduct a file search in lieu 
of physical compliance with the subpoena. Under this arrangement, the investiga- 
tors, as agents of the grand jury, are given complete and unqualified access to the 
subject company’s files, review them for selection of those documents which are 
included within the scope of the subpoena, and request only those which possess 
such evidentiary value as to require that they be transmitted to the grand jury for 
its consideration. The usual result is to require the submission of a comparatively 
few documents. Indeed, in a large percentage of cases, such a survey of the files 
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indicates that no material need be so produced. The adoption of this expedient is 
accepted almost universally in those instances in which the Department can spare 
personnel to make such perusal at the offices of the company subpoenaed. An attrac- 
tive element in such an arrangement is that the company may be relieved of the 
possibility of contempt proceedings based upon non-compliance with the terms of 
the subpoena. 

There have been instances in which such an offer cannot be made by the Depart- 
ment, due to limitations in personnel. In these cases, as well as in those instances in 
which the company subpoenaed prefers to accept the full responsibility of compliance 
therewith, it is necessary to require a strict compliance with all the terms of the 
subpoena. Accordingly, more than usual attention is given to the accuracy of com- 
pliance with those subpoenas, and a check is made upon the proper compliance 
therewith, by one or more of several means available to the Department. The highly 
integrated nature of business affairs of today, together with the complete and repeti- 
tious record made in the course of usual business correspondence contained in the 
files of the members of the industry, makes it a relatively easy matter to check the 
accuracy of compliance with subpoena requests. Original letters written by the sub- 
ject subpoenaed are contained in, and can be obtained from, the files of other com- 
panies. This affords a record of the carbon copies which should be available in the 
files of the company subpoenaed. Memoranda and related correspondence in the 
files of other companies leave a broad trail of evidence upon not only the letters and 
other written evidence in the files of the subject subpoenaed, but also upon the con- 
versations and statements of the officers of companies under subpoena. Correspond- 
ence passing between third parties likewise furnishes a considerable source of infor- 
mation upon the correspondence of any specific company subpoenaed. These and 
other available checking methods are applied in those instances in which it is im- 
possible, for one reason or another, for the Department’s staff members to make a 
direct selection of materials from the files of companies under subpoena. 

Witnesses whose testimony is desired either in connection with the grand jury 
proceedings or in connection with possible later presentation of evidence before a 
petit jury, are contacted either by the Bureau or by the Division’s investigators. It is 
the policy in investigation during grand jury proceedings immediately to acquire 
practically all evidence required to present the case before a petit jury, should the 
grand jury return an indictment. The practice, therefore, is to put into the transcript 
of hearings before the grand jury, a considerable part of the testimony, both docu- 
mentary or oral, required to support a strong presentation before a trial jury. It is a 
prime necessity that such thorough presentation be made since the process of investi- 
gation becomes somewhat more complicated once an indictment has been returned, 
and the industry is clearly advised as to the exact nature of the violations under in- 
vestigation. When the investigation has been conducted properly, there is no neces- 
sity for further. extensive investigation after an indictment has been obtained, as 
evidence sufficient for strong presentation during the subsequent trial already is in 
the transcript of the grand jury, or in the files of the Department. 








REMEDIES AVAILABLE TO THE GOVERNMENT 
UNDER THE SHERMAN ACT 


WENDELL Berce* 


The antitrust laws provide both criminal and civil remedies. Section 1 of the 
Sherman Act makes every contract, combination or conspiracy in restraint of trade 
illegal. It provides that every person who violates the section shall be deemed guilty 
of a misdemeanor, and subject to fine or imprisonment. Section 2 provides that every 
person who shall monopolize, or attempt to monopolize, or combine or conspire with 
other persons to monopolize any part of trade or commerce among the several states 
shall be guilty of a misdemeanor, likewise punishable by fine or imprisonment. In 
addition to these criminal provisions, the district courts are given jurisdiction to 
entertain equity suits to prevent or restrain violations of law through the issuance of 
injunctions. ; 

The criminal remedy is essentially coercive. It penalizes past illegal conduct. It 
operates as a deterrent against repetitions of such conduct. The Sherman Acct in its 
present form is fundamentally a criminal statute. The civil remedies are supple- 
mental for the purpose of furnishing additional redress where the facts call for it. 

It is the announced policy of the Department of Justice, unless there are com- 
pelling reasons to the contrary, to bring criminal actions rather than suits for injunc- 
tion where the evidence indicates that illegal acts have been committed. In particular 
situations, there may be extenuating circumstances which warrant the Department 
in bringing civil suits instead of criminal suits, such as long continued acquiescence 
on the part of the Government in the commission of the illegal acts. But in general 
there can be few reasons for failing to present evidence of criminal violation to a 
grand jury. The Department should not take the responsibility of declining to present 
evidence in a criminal prosecution where it has that evidence in its possession. 

There has been much confusion of thought upon this subject. It seems to be the 
view of some people that, despite the fact that the statute makes violations mis- 
demeanors, nevertheless the criminal procedure should not often be used. These 
people, however, do not expect that prosecuting attorneys under other criminal 
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assistant to Assistant Attorney General Thurman Arnold in charge of the Antitrust Division of the United 
States Department of Justice; alternate member of the Temporary National Economic Committee. Con- 
tributor to legal periodicals and author of various speeches and short papers on the enforcement of the 
antitrust laws. 
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statutes shall refuse to carry out the statutory mandate and instead go into a court of 
equity. Injunctions against the commission of crime are not the accepted procedure 
that prosecuting attorneys follow in misdemeanor cases. 

Now and then legal critics of a vigorous enforcement policy who dislike to see 
the criminal process used try to draw a distinction as a guide for choice of remedies 
between acts that are mala in se and those acts which are mala prohibita. That is, 
they would have us believe that where the criminal laws are directed against such 
practices as are not condemned traditionally on moral grounds as being wrong in 
themselves, the criminal remedies should not be pursued, but civil remedies instead 
should be followed. These critics say that because violations of the antitrust laws may 
not, according to the moral opinion of mankind, be in a class with embezzlement, 
arson, or the more heinous offenses, they should therefore not be prosecuted crim- 
inally despite the plain wording of the statute that they are criminal offenses. 

If a state or county attorney were to refuse to prosecute those felonies or mis- 
demeanors which in his opinion did not involve acts that are mala in se, it would 
probably not be very long before he would be hauled up for impeachment. Clearly, 
criminal statutes should not be sidetracked simply because they are not aimed at 
conduct that is wrong in the traditional moral sense. 

The officials charged with the enforcement of the antitrust laws are charged with 
the enforcement of a criminal statute aimed at acts which the American people for 
50 years have regarded as anti-social. The criminal remedies were no doubt provided 
in the broad sense to coerce obedience to those laws. 

The civil remedy, on the other hand, can have a definite, constructive value, look- 
ing to rearrangements in the conduct of business to bring it in line with the law. 
There are situations where long acquiescence on the part of the Government makes 
the institution of criminal proceedings inequitable. There are other cases where 
effective public relief can only be accomplished through equity suits. Typical of 
these latter cases would be a case of a company that had built up a monopoly through 
the acquisition of many competing units, and where effective public relief might 
depend upon a systematic decentralization of the economic power of the company 
by an ordered divestiture of its holdings, under the supervision of a court of equity. 
The Standard Oil Company’ case of 1911 would be typical of this class of cases. 
Another instance would be the Swift & Company? case in which the packing interests 
were required under the supervision of a court of equity to unload some of the allied 
businesses which they had acquired. These are situations in which a criminal 
prosecution, at least standing alone, would not afford a full measure of public relief. 

An injunction not only may forbid in express terms those acts which violate the 
law, but it may also forbid many acts which, taken by themselves, do not violate the 
law. An injunction may forbid many separate acts lawful in themselves, but which 
. Operate in practical effect, when taken together with other acts, to defeat the broad 


7 U. S. v. Standard Oil Co. of N. J., 221 U. S. 1 (1911). 
2 U. S. v. Swift & Co., 286 U. S. 106 (1932). 











Law AND CoNTEMPORARY PROBLEMS 





106 


purposes of the antitrust laws. More than this, an injunction may contain positive 
mandatory provisions requiring definite and specific rearrangements and realign- 
ments in an industry, the adoption of new techniques for carrying on business, and 
the doing of many affirmative acts which in and of themselves the law does not 
require. In other words, an injunction may contain in all its detail a practical plan 
for the accomplishment of the purposes of the antitrust laws, and in so doing may 
contain many provisions which isolated and by themselves seem to go beyond the 
actual requirements of the law. 

This is best illustrated by an example. An injunction requiring a divestiture by 
one corporation of its stock in another corporation will customarily contain many 
provisions relating to the manner in which the divestiture shall be accomplished. 
There are many possible ways of carrying out a divestiture. It might be lawful in a 
given case to provide for distribution of the stock of the subsidiary corporation to 
the stockholders of the parent corporation, or to have a public offering, or to appoint 
a trustee to sell as was done in the Swift case. Any of these alternatives might be 
lawful; but the court must make a choice and provide expressly and in reasonable 
detail for carrying it out. The detailed provisions in and of themselves cannot truly 
be said to be required by the law, because there are always the other possible legal 
alternatives for accomplishing the purpose of the law in addition to the method 
chosen by the court and provided in the decree. But if a decree is to be at all prac- 
ticable it must contain a specific plan stated in detailed provisions, and an injunction 
requiring a divestiture in order to be workable must expressly provide a method for 
accomplishing the desired result. Therefore, it is true that any scheme provided in 
the injunction for accomplishing the divestiture must go beyond the actual require- 
ments of the law. 

Indeed, an injunction merely stated in general terms would as a practical matter 
be worthless. The law itself in general terms forbids monopoly and restraints of 
trade, and an injunction merely reasserting the provisions of the law would add 
nothing to the law itself. It might be said, therefore, that an injunction is an en- 
deavor to provide a workable and practical plan for effectuating the purpose of the 
law, and that such method necessarily provides details not expressly required by the 
law itself. 

There is no reason why civil and criminal remedies can not and should not be 
pursued concurrently. Cases may well arise where effective public relief requires both 
criminal prosecution and an injunction. The statute expressly authorizes the use of 
both remedies. The Supreme Court has said in the case of Standard Sanitary Manu- 
facturing Company v. United States:* 

The Sherman Act provides for a criminal proceeding to punish violations and suits in 
equity to restrain such violations, and the suits may be brought simultaneously or suc- 
cessively. The order of their bringing must depend upon the Government; the dependence 


of their trials can not be fixed by a hard and fast rule or made imperatively to turn upon 
the character of the suit. Circumstances may determine and are for the consideration of 


* 226 U. S. 20, 52 (1912). 
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the Court. An imperative rule that the civil suit must await the trial of the criminal action 
might result in injustice or take from the statute a great deal of its power. 


Thus it is clear as a matter of law that criminal and civil actions may be brought 
concurrently or successively and that the order in which they are to be brought is for 
the determination of the prosecuting arm of the Government. 

The policy of the Department of Justice in the matter of maintaining criminal 
and civil suits concurrently was summarized in a public statement issued on May 
18, 1938: 

1. The Department will not compromise a criminal case upon an agreement by the 
defendants to refrain in the future from the violations with which they are charged. We 
cannot accept the responsibility of condoning violations of the antitrust Iaws because of a 
promise to reform. 

2. The commencement of a grand jury proceeding or a criminal prosecution does not 
do away with the presumption of innocence which surrounds any defendant. It only 
means that this Department is in possession of evidence of violation of law which it deems 
so compelling that it cannot accept the responsibility of ignoring it and, must therefore 
present it to an impartial judicial tribunal. While the Department must exercise a pre- 
liminary judgment as to the weight of the evidence, the ultimate responsibility for the 
weighing of that evidence is necessarily on the grand jury and petit jury and the court. 

3. In using civil and criminal proceedings concurrently, (a practice which has been 
approved by the Supreme Court in the case of Standard Sanitary Manufacturing Co. v. 
United States), it is not the purpose of the Department to coerce or compel the prospective 
defendants to consent to a civil settlement on threat of criminal prosecution. The sole pur- 
pose of the criminal proceeding is to present to an impartial tribunal evidence which leads 
the Department to believe that the antitrust laws have been violated. At the same time it 
has never been the policy of the Department to bar its doors at any stage of the proceeding 
against businessmen who may desire to propose a practical solution which is of major 
and immediate benefit to the industry, to competitors and to the public and which goes 
beyond any results which may be expected in a criminal proceeding. 

Such a solution must be voluntary. While we do not invite the submission of such 
proposals, it will be our policy in all cases to examine and consider any which may be 
made. They must offer in addition to a prohibition of the violations of the antitrust laws 
with which the prospective defendants are charged, substantial public benefits connected 
with the policy of maintaining free competition in an orderly market which could not be 
obtained by the criminal prosecution. 

If proposals of this character are submitted to the Department, it conceives that its duty 
is to present them to the court before whom the proceeding is pending in order that he 
may determine whether a nolle prosse is justified in the public interest. 


What has already been said above about equity proceedings applies to an injunc- 
tion in a contested proceeding as well as to an injunction entered by consent. It is 
true, however, that through a consent decree there is even greater latitude for the 
accomplishment of results outside the technical requirements of the law than through 
a contested proceeding. Thus, a consent decree may contain various socially desirable 
provisions for reforming the conduct of an industry even though the Government 


could not force the defendants to accept such provisions.* 


* An example of the use of consent decrees to settle antitrust litigation is found in the prosecution of 
the major automobile companies and their associated finance companies, a proceeding begun in 1937. 
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A consent decree must, of course, originate with the defendants as an offer of 
settlement of the litigation. The Government cannot force the acceptance of any 
provision in a consent decree and there are often very definite limitations on the 
Government's right to suggest provisions in consent decrees, especially when criminal 
proceedings are pending concurrently. 

In the negotiations for consent decrees there is much greater latitude for sugges- 
tion and compromise by the Government where a civil suit only has been instituted 
than where a criminal suit is also pending. Where a civil suit only is pending, the 
Government may exercise sound discretion in making concessions in return for that 
which it deems to be substantial public benefit. In such circumstances, if the Govern- 
ment believes that it is in the public interest to accept a decree which the defendants 
have tendered, and the decree grants substantial relief, although perhaps not all of 
the relief, sought by the Government in its equity suit, it is quite within the bounds 
of propriety for the Government to accept such a decree. The Government may feel 
that its case is vulnerable in certain respects and that the decree which the defendants 
have submitted gives substantially all the relief that can be hoped for. The Govern- 
ment, therefore, may feel that acceptance of a proposed decree is warranted, even 
though there is a theoretical chance that more relief could be secured by going 
through a trial. Where a civil suit only is pending, negotiations may be freely con- 
ducted at any stage of the litigation and there is no apparent reason why the Govern- 
ment cannot suggest provisions which might be appropriate for inclusion by the 
defendants in the decree they submit. 

But where a criminal proceeding is pending, the Government’s right to urge the 
inclusion of any particular provisions in a decree offered for settlement of a concur- 
rent civil suit is definitely limited. The criminal proceeding cannot be used to coerce 
any kind of consent decree. Nor can the Government, when a criminal case is pend- 
ing concurrently, make compromises or engage in bargaining in order to induce the 
inclusion of certain decree provisions in return for the concession of others. If, 
however, parties who have been indicted are willing to offer constructive proposals 
which are in the public interest and which go beyond what the law requires and 
beyond anything that might be achieved through successful criminal prosecution, 
the Department can always receive and consider such proposals and if it deems them 


After indictments had been returned by a grand jury at South Bend, Indiana, against the major automobile 
companies and their associated finance companies and certain individuals, the Ford and Chrysler groups 
of defendants sought a consent decree from the Department. After some months of consideration a decree 
was proposed by the defendants which went a good deal further in promoting the public interest than 
the Department thought could ever be obtained! through pressing the criminal proceeding alone. The pro- 
posed decree met all the objections of the Department to the manner in which the automobile finance 
business was being dominated by the major companies, and in addition it contained a code of fair com- 
petition which promoted orderly marketing in the industry. The code went further than the law required 
and its adoption certainly could not have been forced by the Department in any kind of contested litiga- 
tion. Accordingly, the Department felt justified in recommending that the indictment be nolle prossed 
after the consent decree had been entered in a suit which was instituted on the equity side of the court. 

The General Motors defendants did not submit any decree. The criminal prosecution against them 
proceeded and, in November 1939, the jury found the corporate defendants guilty and the maximum 
sentence was imposed. 
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in the public interest can submit them to the court for consideration as a basis for 
settlement of the controversy. If decrees which have been thus voluntarily proposed 
by the defendants are accepted by the Department, they may be submitted to the 
court with the recommendation that the indictment be nolle prossed. The vital ques- 
tion in such a situation is whether the proposed decree goes so far in promoting the 
public interest that the Department is warranted in recommending dismissal of the 
criminal proceedings. 

Although the Department can indicate the general policies which guide it in the 
acceptance of consent decrees, it is up to the defendants, when criminal proceedings 
are pending, to present the plan that is to form the basis for settlement. The Depart- 
ment may reject proffered decrees because it does not believe that they eliminate 
objectionable practices, or because it does not deem them to be in the public interest. 
The defendants may submit new proposals. However, at no time when a criminal 
proceeding is pending will the Department of Justice urge any particular provisions 
for a consent decree. These provisions must be proposed by the defendants. 

Moreover, when criminal proceedings are pending, the Department will always 
reject consent decrees which merely eliminate unlawful conduct. It is not enough 
when parties have been indicted that they shall promise never to break the law 
again. Officers charged with the enforcement of criminal laws cannot dismiss pro- 
ceedings upon the simple promise of the parties to be good. The only consent de- 
crees which the Department is willing to consider during the pendency of a criminal 
case are those containing provisions for affirmative public benefits which could not be 
secured by the criminal proceeding alone. The final acceptance, of course, is up to 
the court. 

The public is the client of the Department of Justice in antitrust actions, and not 
the complainants in the particular cases. The public interest may or may not best be 
served by pressing all the claims of the complainants, and only the Department has 
the duty and responsibility of deciding about the institution of proceedings, what 
the charges shall be, whether a criminal or a civil proceeding shall be instituted, and 
after filing, how it shall be prosecuted and disposed of in order best to represent the 
public, who necessarily cannot be called into consultation for advice or instructions. 

In determining what is in the public interest, the Department must function 
according to its best informed judgment. No reasonable man would have the temer- 
ity to believe that he is always right, and of course the Department does not assert 
any such omniscience. But just as any lawyer must exercise his best judgment as to 
what is in his client’s interest, so the Department, in the handling of antitrust suits, 
must use its best judgment as to what is in the interest of its client, the public. 

Thus, the Department has the duty to enforce the law vigorously but responsibly. 
If the Department repeatedly fails to institute legal actions required by the public 
interest, the pressure of public opinion will in time assert itself and a more vigorous 
enforcement of the law will be demanded. Where suits are improvidently brought, 
the litigants, of course, have full opportunity to assert their rights in court. An 
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administration of the law which repeatedly abused its discretion through the institu- 
tion of unwarranted legal proceedings would also sooner or later encounter the 
pressure of critical public opinion. 

But, inevitably, the prosecution arm of the Government must initially determine 
whether particular remedies are or are not required, and must also determine whether 
or not proposed settlements of pending litigation should be approved. These are 
functions inherent in the prosecutor’s office. The Department of Justice must con- 
stantly seek to maintain that delicate balance required between the interests of par- 
ticular complainants and the interests of the general public. Antitrust suits generally 
involve economic contests between different groups in the business world; contests, 
however, in which the general public has a large stake. 

Whether the Department proceeds by criminal or civil action in particular cases 
and whether it accepts settlement offers or proceeds to final judgment, its policies are 
subject to severe scrutiny and criticism from one group or other of the business 
community at practically every step of the way. This scrutiny and criticism inevitably 
accompany the responsibility which lawyers charged with the enforcement of the 
antitrust laws must expect, and cannot avoid. It is hoped that the present activity of 
the Department of Justice will focus public attention on such weaknesses as exist in 
present procedures and that the way will be pointed toward wise procedural improve- 
ments. 

Specific procedural improvement has already been proposed in the O’Mahoney 
Bill5 providing additional civil remedies against violations of the antitrust laws, 
which bill is now pending in the Senate. A similar bill® introduced by Representative 
Hobbs is pending in the House of Representatives. 

The O’Mahoney Bill provides that any violation of any provision of the antitrust 
laws by any company shall be deemed a violation by each officer or director who shall 
have authorized any act constituting the violation in whole or in part. In any pro- 
ceeding against any officer or director he shall be presumed to have authorized 
company action if he shall have had knowledge of any act constituting part of the 
violation. If evidence is introduced in behalf of such officer or director to rebut such 
presumption, the fact of his knowledge shall nevertheless be submitted to the jury, 
or if the case is tried by a court without a jury it shall be taken into account by the 
court as evidence of such authorization. The bill provides that officers or directors 
who have authorized the acts constituting antitrust violation shall be liable for civil 
penalties to be measured by reference to their compensation and recovered in a civil 
action brought by the United States. The bill also provides that in a civil suit by 
the United States such officers or directors may be enjoined from rendering any 
service to their company, permanently or for a specific period not less than ninety 
days, and from receiving any compensation during such period. The companies also 
may be enjoined from receiving service from such officers and directors during such 
period and from paying any compensation to them while the ban is in effect. The 
bill also provides a direct company financial liability to be recovered in a civil suit 


5S. 2719, 76th Cong., 1st Sess. (1939). °H. R. 7035, 76th Cong., 1st Sess. (1939). 
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brought by the United States. In effect the bill treats violations as public torts rather 
than crimes. 

Although there may be some reasonable question as to whether the precise penal- 
ties provided in the O’Mahoney Bill in its present form ought to stand finally or 
whether the bill might appropriately be amended in certain particulars, nevertheless 
it is believed that the bill represents an important step toward strengthening antitrust 
enforcement. It is believed that the principle of direct civil liability of officers and 
directors for the acts they authorize should be adopted in the antitrust laws. 

The criminal responsibility of officers and directors for corporate action which 
they authorize is clear under present law. Courts and juries, however, have been 
loath to enforce it. Effective antitrust enforcement cannot be had if penalties are to 
run only against the fictitious corporate person. There undoubtedly would be less 
reluctance on the part of courts and juries to apply civil penalties against those 
individuals responsible for the lawless conduct of the corporations they direct, than 
is present in criminal proceedings. 

Moreover, the O’Mahoney Bill provides a technique for enforcement without 
invoking all of the emotional disturbance which generally attends the use of the 
criminal process. While civil penalties may be as severe in their financial effect as 
criminal penalties, yet they do not involve the stigma that attends indictment and 
conviction. Most of the defendants in antitrust cases are not criminals in the usual 
sense. There is no inherent reason why antitrust enforcement requires branding 
them as such. If there were some real hazard, other than criminal prosecution, 
perhaps effective enforcement could be secured without criminal prosecution. But 
if effective civil penalties are absent, there is no real hazard. Under the present law 
businessmen know that an injunction amounts to nothing more than a specification 
of what activities will be regarded in the future as violations of law. Stated otherwise, 
the injunction simply enumerates practices that already are illegal, and in effect 
advises the defendants that they will have another chance to comply with the law 
before encountering any serious risk. Until an injunction is issued parties operate 
under no real deterrent. It is time enough to comply with the law after they are 
enjoined. 

If the O’Mahoney Bill is enacted, there will be added to the law a deterrent 
which ought to be effective and which does not require indictment and the other 
consequences of criminal prosecution so unpopular with the business community. 
But until the O’Mahoney Bill, or some measure incorporating similar principles, 
is enacted there can be no let-up in the use of the only real enforcement weapons 
now at hand. As the law now stands effective enforcement means criminal enforce- 
ment. If the continued vigorous application of present remedies should sooner or 
later convince the business community that the enactment of the principles of the 
O’Mahoney Bill would provide a fairer procedure for enforcement, then it is believed 
that the enforcement agency could appropriately employ the new civil penalties in 
all but the most flagrant cases. 








THE CONDUCT OF GRAND JURY PROCEEDINGS 
IN ANTITRUST CASES 


Joun Henry Lewin* 


With but few exceptions,! all the criminal prosecutions instituted under the 
Sherman Antitrust Act have been commenced by grand jury indictment. This 
course has not been followed under constitutional compulsion; prosecutions under 
the Act may be instituted by information. But resort to the grand jury possesses 
definite advantages to the Government in its enforcement of the Sherman Act. To 
demonstrate this fact, brief reference must be made to the problem of proof faced 
by the Government in its antitrust proceedings and to the dual function of the 





grand jury. 

A case under the Sherman Act normally entails an extensive and protracted 
investigation into an economic situation in which the evidence to be obtained is not 
only voluminous and complex but also must be sought in considerable measure ‘in 
the records of those proceeded against and of others who, if not themselves defend- 
ants, are at least disinclined to cooperate in the investigation. Even after sufficient 
evidence has been assembled by the Department of Justice to justify prosecution in 
its opinion, there may yet be enough room for doubt to justify, if not to require, the 
question’s submission to the judgment of the potential defendant’s peers. Moreover, 
the evidence available may fall well short of that sufficient to prove guilt beyond a 
reasonable doubt in a criminal action, and the need for: further investigation may 
be imperative. 

The grand jury is an instrumentality for meeting both these needs. It has two 
primary functions: accusation and inquisition. When evidence indicating prima 
facie the violation of a criminal law is placed before the grand jury, it is the jury, 
not the prosecuting official, who takes full responsibility for determining whether 
the person charged should be put upon his trial. As Mr. Justice Field pointed out 
in an historic charge to a grand jury, “in the struggles which at times arose in 
England between the powers of the king and the rights of the subject, it [the grand 
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jury] often stood as a barrier against persecution in his name; until, at length, it 
came to be regarded as an institution by which the subject was rendered secure 
against oppression from unfounded prosecutions of the crown.”” 

In a democratic nation, the need for this safeguard to the citizen has diminished. 
It is the inquisitorial power of the grand jury which, according to Judge Kirkpatrick 
in a recent case, “is the most valuable function which it possesses today and, far 
more than any supposed protection which it gives to the accused, justifies its sur- 
vival as an institution. As an engine of discovery against organized and far-reaching 
crime, it has no counterpart. Policy emphatically forbids that there should be any 
curtailment of it except in the clearest cases.”* ; 

The inquisitorial power is rendered peculiarly effective by reason of the lack of 
restrictions upon it. This attribute is made evident in the statement of the grand 
jury’s powers in the leading case of Hale v. Henkel: 

We deem it entirely clear that under the practice in this country, at least, the examina- 
tion of witnesses need not be preceded by a presentment or indictment formally drawn up, 
but that the grand jury may proceed, either upon their own knowledge or upon the exami- 
nation of witnesses, to inquire for themselves whether a crime cognizable by the court has 
been committed; that the result of their investigations may be subsequently embodied in 
an indictment, and that in summoning witnesses it is quite sufficient to apprise them of 
the names of the parties with respect to whom they will be called to testify, without in- 
dicating the nature of the charge against them.* 


To the Antitrust Division, the presentation of a case to the grand jury provides 
an opportunity to direct the jury’s powers in aid of the Division’s inquiry. The 
handicap which the lack of subpoena power places upon preliminary investigation 
is at once removed. The evidence necessary for successful prosecution can be ac- 
quired, tested, and organized for presentation without the need for disclosing its 
nature to those against whom it is to be used. Testimony can be obtained for sub- 
sequent use, if needed, at the trial of a case for impeaching the hostile, or refreshing 
the forgetful, witness. If the proof fails to persuade the grand jury, this indicates that 
it would not persuade the petit jury, and the persons complained of may be spared 
the embarrassment of a criminal trial. 

The importance of grand jury proceedings to the enforcement of the Sherman 
Act makes it highly desirable that the law governing them be carefully observed, a 
caution which is all the more consequential in view of the fact that antitrust pro- 
ceedings before a grand jury may consume months of time and cost many thousands 
of dollars. Yet, despite the antiquity and the importance of the institution, the law 
relative to the grand jury, especially in federal cases, is obscure at many points and 
has been the subject of relatively little study. The lecture on which the present 
essay is based was designed to point out to the government attorney the problems 
he may encounter and the pitfalls he must avoid, and to consider the principal 


® Charge to the Grand Jury, 2 Saw. 667, 669 (C. C. D. Cal. 1872). 
* In re Grand Jury Proceedings, 4 F. Supp. 283, 284 (E. D. Pa. 1933). 
“201 U. S. 43, 65 (1906). 
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authorities, judicial and statutory, which throw light on the course he must follow. 
To some extent, the original lecture form has! been preserved in the discussion to 
follow. 

The complexity of the subject matter has compelled its division into 17 sub-topics. 
Considerations of space have compelled their treatment with a brevity which may 
create the impression of a dogmatism that is by no means felt. The sub-topics to be 
considered are the following: (1) the use of the information as an alternative to 
indictment; (2) some preliminary steps; (3) summoning the grand jury and ques- 
tions as to terms of court; (4) authority to proceed; (5) qualifications and selection 
of grand jurors; (6) the judge’s charge; (7) pleas in abatement; (8) persons who 
may appear before the grand jury; (9) secrecy of grand jury proceedings; (10) priv- 
ileges of the prosecuting attorney before the grand jury; (11) practical suggestions 
as to the prosecutor’s conduct in the grand jury room; (12) subpoenas duces tecum; 
(13) impounding documents; (14) self-incrimination and waiver of immunity; (15) 
use of grand jury transcript at the trial; (16) presentments; (17) abuse of process. 


1. The Use of the Information as an Alternative to Indictment 


Although the use of the indictment is generally preferable to proceeding by in- 
formation, some consideration should be given at the outset to the possible utility of 
that device. It is rendered constitutionally available in antitrust cases by reason of 
the fact that the Fifth Amendment requires that the trial of only “capital and in- 
famous crimes” must be by indictment. By established criteria, violation of, the 
Sherman Act is not an infamous crime: it cannot be punished by hard labor; no 
term in the penitentiary is specified; and since the maximum prison sentence is one 
year, sentence to the penitentiary cannot be imposed. 

In two of the cases® in which the Department of Justice has proceeded by an in- 
formation for violation of the Sherman Act, demurrers and pleas in bar on the 
ground of limitations were filed to these informations and sustained. The defense 
also contended that a violation of the Sherman Act was an infamous crime, but that 
point was not pressed or decided. 

A question arises whether there may be a direct appeal to the Supreme Court 
from a decision sustaining a demurrer to an information. It has been held in United 
States v. Goldman® that the Criminal Appeals Act’ authorizes appeals from orders 
sustaining pleas in bar filed to informations, but the Criminal Appeals Act, in express 
terms, with regard to demurrers, refers only to demurrers to indictments. For that 
reason one might hesitate to use the information rather than the indictment, even 
where he has adequate evidence in his possession. An information might be utilized 
under the Sherman Act in cases where the Government is in a hurry—for example, 
where the Statute of Limitations has almost run and no time remains for a grand 
jury proceeding, or in cases where the Government already has ample evidence in 
its possession and does not need the grand jury proceedings to get more. 


5 Cited supra note 1. ® 297 U. S. 229 (1928). 718 U.S. C. §682. 
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There is a third possible situation where an information might be utilized: where 
an indictment returned has been quashed for some defect in the grand jury proceed- 
ings. It is conceivable that the Government, having the evidence and not wishing 
to repeat the grand jury process, might turn to an information. The law indicates, 
however, that leave of court is necessary to file an information,® in addition to specific 
authority from the Attorney General.? Perhaps leave of court might not be granted 
under such circumstances. 


2. Some Preliminary Steps 


There are certain practical steps to be taken, after it has been decided to institute 
grand jury proceedings. First is the selection of the jurisdiction. A guide to selec- 
tion is the law announced in the Trenton Potteries’® case to the effect that, although 
an overt act is not necessary for the completion of a crime under the Sherman Act, 
criminal jurisdiction attaches in any district where the combination or conspiracy has 
been entered into or where any overt act has been committed by any of the con- 
spirators in furtherance of the conspiracy. There may be a number of districts 
which would satisfy the rule. 

If there is a choice of jurisdiction, it is advisable to confer with the district attor- 
ney in the prospective district and, if possible, with the judge, to see whether there 
are any objections to proceeding there. Above all things, examine all the general 
statutes relating to grand juries, including applicable state law.‘ One should, of 
course, see that the law has been followed strictly by the Clerk of the Court and by 
the Jury Commissioner in the district.’* 

In timing the beginning of the proceedings these considerations must be kept in 
mind: first, the lawyer’s needs for preparation; second, the time that is required for 
the issuance of subpoenas and subpoenas duces tecum. A reasonable time for com- 
pliance with these orders must be afforded, along with the procedural time limita- 
tions contained in the various statutes. 

Another suggestion is to examine pleas in abatement that have been interposed 
to other indictments in that district, because they will be likely to expose the kind 
of defects or alleged defects that may be present in the procedure followed in that 
district. Although the plea in abatement is not a very serious obstacle, since rulings 
on it go to matters of substance only and are not appealable, nevertheless it is de- 
sirable to avoid the dilatory effect of such pleas, however formal or slight their 
ground. Ifa defect creeps into the proceedings, notwithstanding all efforts to avoid 

8 Albrecht v. U. S., 273 U. S. 1 (1926). °U. S. v. Cohen, 273 Fed. 620 (D. Mass. 1921). 

1° Uj, S. v. Trenton Potteries, 273 U. S. 392 (1927). 

11In the District of Columbia the specific provisions of the District Code should be examined, bearing 
in mind that some of those provisions may override provisions of the general law applicable to other 
districts. One must not be dogmatic about that because in some matters the situation may be reversed. 
As a practical matter, it may be possible to satisfy both the general statutes and the local code, and in 
this way make assurance doubly sure. 

121t would be worth while to cross-examine the Clerk and Jury Commissioner very fully. If there 


are defects in the way in which the jury box, or the panel, or the grand jury itself, has been composed, 
it is advisable to request the drawing of a new grand jury. 
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defects, it may be wise to obtain another indictment from another grand jury, in the 
constitution of which that defect has been completely eliminated. Or consideration 
might be given to the earlier suggestion that the prosecution be shifted to one initiated 
by information. 


3. Summoning the Grand Jury; Questions as to Terms of Court 

The federal statute’* providing for the summoning of grand juries reads as 
follows: 

No grand jury shall be summoned to attend any district court unless the judge thereof, 
in his own discretion or upon a notification by the district attorney that such jury will be 
needed, orders a venire to issue therefor. If the United States Attorney for any’ district 
which has a city or borough containing at least 300,000 inhabitants shall certify in writing 
to the district judge, or the senior circuit judge of the district, that the exigencies of the 
public service require it the judge may, in his discretion also order a venire to issue for 
a second grand jury... . 


The important thing about the statute to remember is that the issuance of the 
venire facias is a condition precedent.** In alleging in the certificate from the Dis- 
trict Attorney that the exigencies of the public service require an additional or special 
grand jury, it may be better practice to explain in allegations more detailed than the 
terms of the statute what exigencies exist. 

The law relating to the duration of terms of court must be considered in con- 
nection with summoning the grand jury. A grand jury proceeding has been held 
to be a “cause” within the meaning of the United States statute that provides:'® 
When the trial or hearing of any cause, civil or criminal, in a district court has been com- 
menced . . . it shall not be stayed or discontinued by the arrival of the time fixed by law 


for another session of said court; but the court may proceed therein . . . with the same 
effect as if another stated term of the court had not intervened. 


Another statute provides in part’® that a district judge may, upon request of the 
district attorney or of the grand jury or on his own motion, by order authorize any 
grand jury to continue to sit during the term succeeding the term at which such 
request is made, solely to finish investigations begun but not finished by such grand 
jury, but no grand jury shall be permitted to sit in all during more than three terms. 
Nevertheless, it may be very important to ascertain exactly when the term begins 
and when it ends, because if the grand jury starts into an investigation after the 
term for which it has been impaneled, its later action is ultra vires." 


18 98 U.S. C. §421. See also 28 U. S. C. §416 for the method by which writs of venire facias shall 
issue when directed by the court. 

The District of Columbia Code, §348, has specific provisions relating to impaneling an additional 
grand jury in the District. 1 Clawson v. U. S., 114 U. S. 477 (1885). 

76 28 U. S. C. §12; U. S. v. Rockefeller, 221 Fed. 462 (S. D. N. Y. 1914). 

16 58 U. S. C. §421. 

17 Bronson v. Schulten, 104 U. S. 410 (1881); Marion Steam Shovel Co. v. Reeves, 76 F. (2d) 462 
(C. C. A. 8th, 1935); U.S. v. Louisville & N. R. Co., 177 Fed. 780 (W. D. Ky. 1910). 

The problem was presented, in a recent antitrust case. After a new term at another place in the 
district had begun, and after some question might have been raised whether the term in which the inves- 
tigation started had expired, the grand jury returned an indictment for perjury against one of the wit- 
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In a number of districts it is provided that the judge shall hold court at various 
places therein, thus creating a series of terms throughout the year held at different 
places. The question is presented, in the absence of express language in the statute or 
rule, whether a term begining at one place in the district ends when the next term 
at a different place begins, or whether the first term continues until the beginning of 
the next term at the first place. Practice in the various districts and such decisions 
as there are indicate clearly that the latter rule is almost uniformly applied.** The 
possible exception is the District of Connecticut,!® although a later case in that district 
seems to return to the majority rule. 


4. Authority to Proceed 


The Sherman Act, in Section 4 relating to civil cases, provides that civil cases 
be conducted by the several district attorneys of the United States in their respective 
districts “under the direction of the Attorney General.” There is no similar pro- 
vision in the Sherman Act relating to criminal proceedings, but there is a statute, 
and an important one, on which the authority of the special assistants to the Attorney 
General is based. It provides: 


The Attorney General or any officer of the Department of Justice, or any attorney or 
counselor specially appointed by the Attorney General under any provision of law, may, 
when thereunto specifically directed by the Attorney General, conduct any kind of legal 
proceeding, civil or criminal, including grand jury proceedings and proceedings before 
committing magistrates, which district attorneys may be by law authorized to conduct, 
whether or not he or they be residents of the district to which such proceeding is brought.”° 


Now, since district attorneys are required by another statute?’ to perform the 
general duty of prosecuting all criminal offenses against the United States, the statute 
just quoted, when complied with, gives the special assistants to the Attorney General 
broad powers. Important words in the statute are “specifically directed.” In letters 
of authority it is usual to refer in some general terms to the subject matter upon 
which the special assistant is specifically directed to proceed. 

Another important word in the statute is “conduct.” The usual letters of author- 
ity first authorize the special assistants “to assist” in grand jury proceedings, and 
then relate the authority to “conduct” to the authority to assist. It is more important 
to have authority to conduct the prosecution as a whole than to have authority to 
assist in the conduct of the grand jury proceedings. Furthermore, the letter of 
authority should not be limited to conducting grand jury proceedings. Possibly such 
limited authority would not even justify the signing of an indictment or taking the 


nesses. If the original term had expired that indictment might have been bad, because it was not 
continued business. If the term continued, the indictment was clearly good. 

18 Florida v. Charlotte Harbor Phosphate Co., 70 Fed. 883, 884-885 (C. C. A. 5th, 1895); Denver 
Livestock Commission Co. v. Lee, 18 F. (2d) 11, 13 (C. C. A. 8th, 1927); Petition of Thames Towboat 
Co., 23 F. (2d) 493, 495 (D. Conn. 1927). 

1® Loewe v. Union Savings Bank, 222 Fed. 342 (D. Conn. 1915). Cf. Petition of Thames Tugboat 
Co., supra note 18. 

95 U.S. C. §310. #128 U.S. C. §485. 
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preliminary steps in the trial. One decided case holds that it is the best practice for 
the letter of authority to be filed with the Clerk of Court.2? That makes it all the 
more important that the letter be carefully phrased and that the authority attempted 
to be exercised falls within its terms. 


5. Qualifications and Selection of Grand Jurors 

On the qualifications of grand jurors in the federal districts outside the District 
of Columbia it will be important to study the rules obtaining in the state where 
the district court sits, because the federal statute provides :”* 

Jurors to serve in the courts of the United States, in each State respectively, shall have 
the same qualifications, subject to the provisions hereinafter contained, and be entitled to 
the same exemptions, as jurors of the highest court of law in such State may have and be 
entitled to at the time when such jurors for service in the courts of the United States are 
summoned. 


Such qualifications and exemptions may be based upon age, citizenship and 
occupation. 

To draw the panel for a grand jury the federal law designates the Clerk of the 
Court and a Jury Commissioner, a standing Jury Commissioner of the Court, who 
must belong to the opposite political party from that to which the Clerk belongs. 
They must obtain the names of qualified prospective jurors in some impartial way 
and act together in placing these names in the jury box. They draw the panel on 
order of court, drawing names alternately. First the Jury Commissioner draws and 
then the Clerk draws, and so on. Although all such requirements are detailed in 
the federal statute?* some are probably frequently disregarded in practice, a tendency 
that an attorney: assigned to conduct grand jury proceedings must be very careful to 
guard against. 

From the twenty-three”® persons summoned and accepted as grand jurors the 
court appoints a foreman, who is given the power to administer oaths and affirma- 
tions to witnesses. The court also designates a secretary of the grand jury, whose 
duty it is to keep certain minutes of the proceedings—not a transcript of the tes- 
timony, but minutes of attendance of jurors, the number and names of witnesses, 
and, more particularly, the way in which the jurors in their own secret deliberations 
vote upon a presentment or an indictment. 

There seems to be little law on the question of the right to challenge grand 
jurors. It is reasonably clear that there may be a challenge to the whole array, be- 
cause of some substantial defect in the way in which the grand jury has been drawn. 
Here, since the federal statute dealing with challenges relates only to petit jurors,” 
the rule of the common law is followed, although in early federal cases the law of 
the state where the federal court was sitting was generally applied to such matters. 


#2 May v. U. S., 236 Fed. 495 (C. C. A. 8th, 1916). 

#858 U. S. C. $411. 

241d, § 412. 25 Id. §420. 28 Ibid. 87 Id. § 424. 

28 U.S. v. Eagen, 30 Fed. 608 (C. C. E. D. Mo. 1887); U. S. v. Reed, Fed. Cas. No. 16,134 (C. C. 
N. D. N. Y. 1852); U. S. v. Devlin, Fed. Cas. No. 14,953 (C. C. E. D. N. Y. 1868). 
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An old federal case apparently holds that grand jurors may be challenged for 
cause by any person to be affected by their findings, and that the right of challenge 
may be exercised even by one who, though at large, has been warned he may be 
made a defendant.”® This decision seems questionable, because it is difficult to see 
on what ground the law could give such a person a standing in court to enter a 
challenge. The terms of another federal statute clearly imply that some right of 
challenge exists with regard to grand jurors.*® Since the Government would cer- 
tainly have a standing in the proceedings, it is reasonable to suppose that the right 
of challenge referred to in that statute relates to the right of the Government only. 
The Government may therefore have individual challenges for cause (but probably 
no peremptory challenges) and challenges to the whole array for cause. 


6. The Judge’s Charge 

When the jury has been properly drawn and selected, and challenges exercised 
or waived, the time has come in the ordinary course for the judge to charge the 
grand jury. This charge is usually in general terms and concerns itself to a large 
extent with the mere mechanics of grand jury service. For example, the judge will 
undoubtedly charge something with regard to the burden of proof. He will or- 
dinarily indicate that the grand jury need not find a crime has been committed 
beyond a reasonable doubt, but merely that there is probable cause to believe a 
violation of the law has been committed. He will point out that the foreman will 
have general charge over the jurors and that the special assistants to the Attorney 
General or the district attorney will be present to assist them in the conduct of their 
investigation and in bringing evidence before them, and in advising them with 
regard to the law. He will also, no doubt, include instructions to avoid permitting 
anyone to approach them, and comment on the character of the rule of secrecy. Chief 
Justice Marshall, in the famous trial of Aaron Burr,* denied a motion to charge the 
grand jury more specifically as to the applicable law, placing his ruling on the ground 
that “it would be manifestly improper to commit the opinion of the Court on points 
which might come before them, to be decided on the trial in chief.” Chief Justice 
Taney in another case®* charged the grand jury: “. . . in all cases demanding more 
precise and particular knowledge, you will have the aid of the district attorney 
whose duty it is to counsel you in matters of law, whensoever you may think proper 
to require it.” 

The last quotation tends to indicate that counsel should have a request from 
the grand jury itself before volunteering detailed advice on controversial questions 


of law. 


7. Pleas in Abatement 
It was suggested above that it is advisable to study any pleas in abatement that 
had been filed in other cases in the district for information as to the character of 


2°. S. v. Blodgett, Fed. Cas. No. 18,312 (C. S. D. Ga. 1867). 
80 58 U. S.C. §419. *1 Burr’s TrIALs (Robertson’s ed., 1808) 174. 


82 Charge to Grand Jury, Fed. Cas. No. 18,257 (C. C. D. Md. 1836). 
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defects that may be prevalent or usual in that district. The federal statute** provides 
in part: 

No plea to abate nor motion to quash any indictment upon the ground of irregularity in 
the drawing or impanelling of the grand jury or upon the ground of disqualification of 
a grand juror shall be sustained or granted unless such plea or motion shall have been 
filed before, or within ten days after, the defendant filing such plea or motion is presented 
for arraignment. 


To take advantage of that statute, in the absence of a stipulation with counsel 
for the defendants, it is good practice after the indictment is returned to apply for 
a formal day of arraignment as early as possible, because this ten-day period of 
limitation runs only from the arraignment. Another interesting provision of that 
statute states that even an indictment which is defective in the respects that the 
statute indicates, tolls the running of the statute of limitations. It is further pro- 


vided :34 


No plea to abate nor motion to quash any indictment, upon the ground that one or more 
unqualified persons served upon the grand jury finding such indictment, shall be sustained 
if it appears that twelve or more jurors, after deducting the number so disqualified, con- 
curred in the finding of said indictment: Provided, however, That no juror shall be per- 
mitted to testify, in this connection, as to whether he or any other individual juror voted 
for or against the finding of such indictment. . . . 


The number of the grand jurors is twenty-three, a quorum is sixteen, and the 
vote of twelve qualified jurors is necessary in order to return a true bill. If sixteen 
jurors are present they are sufficient to continue with the proceeding.*® Of course, 
it is much more advisable to have all jurors present, and as a practical matter counsel 
and the foreman should join in trying to enforce a rule that limits very materially 
the right of jurors to be absent. This is important to avoid such a situation as an 
indictment for which only twelve qualified jurors voted, one of whom has been 
absent from the grand jury room for an appreciable amount of time. If those facts 
were ever to come to light, the contention could be made with plausibility that the 
juror who was absent most of the time really did not exercise his own discretion on 
the evidence in casting his vote. Hence, the wisest course is to have just as many of 
the twenty-three jurors present as possible. 


8. Persons Who May Appear Before the Grand Jury 

For many years only district attorneys and attorneys specifically authorized could 
appear before the grand jury. It was held that they could make their own notes, 
even, it has been decided,** in shorthand. It.was not proper, however, to have before 


5838 U.S. C. §556a. 
*¢78 U.S. C. §554a. It should be noted in this connection that 28 U. S. C. §879 provides that there 


shall be no reversal in the Supreme Court or in a Circuit Court of Appeals, upon a writ of error, for 
error in ruling upon a plea in abatement made on such a ground. 

85 28 U.S. C. §419. 

*°U. S. v. Haskell, 169 Fed. 449 (E. D. Okla. 1909). Cf. U. S. v. Philadelphia & R. Ry. Co., 221 Fed. 


683 (E. D. Pa. 1915). 
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the grand jury a stenographer to assist counsel.*". That serious defect was rectified 
by a 1933 amendment specifically providing that a stenographer to assist Govern- 
ment counsel may be present.*® 
The amended statute provides :*® 

No indictment found and presented by a grand jury in any district or other court of the 
United States shall be deemed insufficient, . . . by reason of the attendance before the 
grand jury during the taking of testimony of one or more clerks or stenographers em- 
ployed in a clerical capacity to assist the district attorney or other counsel for the Govern- 
ment who shall, in that connection, be deemed to be persons acting for and on behalf of 
the United States in an official capacity and function. 


That would seem to indicate that the transcript now taken by this official stenog- 
rapher*® is the property of the Government. It is a transcript taken by an official 
employee of the Department of Justice, and the function of the stenographer in 
taking the transcript is especially “to assist” counsel for the United States. There- 
fore, it is to be exposed or disclosed only upon the authority of the Attorney Gen- 
eral, as is the case with all other documents belonging to the Department of Justice. 


g. Secrecy of Grand Jury Proceedings 

Generally speaking, grand jury proceedings are confidential. A number of rea- 
sons have been advanced for this principle. One, to prevent the escape of the ac- 
cused. Two, to insure free and untrammeled deliberations. Three, to encourage 
fearless action. Four, to prevent interference or tampering with witnesses.“’ Five, 
to prevent opportunities for perjury at the trial, if evidence against the accused is 
fully exposed. Six, to protect witnesses so as to encourage them to appear, to make 
complaints, and to testify fully. Seven, to protect the good names of innocent per- 
sons not indicted. Eight, to reinforce the rule that juries should not impeach their 
own verdicts. 

There is, moreover, no need for disclosure. The grand jury can be relied upon 
to do its duty and to protect the citizen without having its deliberations open to 
scrutiny. The indictment is merely a charge, not a conviction, and the accused can 
be amply protected at the trial. In cases like violations of the Sherman Act, the 
proceedings, as indicated,*? could well be by information rather than by any indict- 
ment at all. 


87 Latham v. U. S., 226 Fed. 420 (C. C. A. 5th, 1915); U. S. v. Rubin, 218 Fed. 245 (D. Conn. 
1914). Cf. U.S. v. Rockefeller, 221 Fed. 462 (S. D. N. Y. 1914). 

8818 U. S.C. §556. °° Ibid. 

“°To comply with the statute such stenographer must be “employed in a clerical capacity to assist” 
Government counsel. In Gargotta v. U. S., 77 F. (2d) 977 (C. C. A. 8th, 1935) a “contract stenog- 
rapher,” who had taken an, oath of secrecy, was regarded as complying with the statute. See also U. S. 
v. Weathers, 21 F. Supp. 763 (N. D. Ga. 1937). If a “contract stenographer” is not used, then a specific 
appointment employing the stenographer in a clerical capacity to assist Government counsel should be 
obtained from the Attorney General and such stenographer should, preferably, take the oath prescribed 
for all federal officials. 

“1 This reason must apply only to the witnesses before the grand jury, because after the indictment is 
returned, the accused is entitled to have a list of the witnesses who will appear against him at the trial. 

“2 See p. 114, supra. 
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The reasons for the principle of secrecy do not apply with equal force to all per- 
sons or to all types of data. It becomes necessary, therefore, to make certain dis- 
tinctions. To what extent is disclosure prohibited or privileged to these persons: 
(1) grand jurors; (2) court officials present before the grand jury, including the 
prosecutor; (3) witnesses? To what extent is disclosure forbidden as to these sub- 
ject matters: (1) the vote on the indictment; (2) the formal minutes kept by the 
secretary; (3) the transcript of the testimony? 

With regard to the grand jurors it seems that all the reasons that have been 
enumerated apply. Although at the very early common law there was no obligation 
of secrecy resting on a grand juror, by 1600 at least it was the rule under the com- 
mon law that grand jurors were not to disclose their proceedings, and they were 
actually put under an oath of secrecy.** The oath taken from the Book of Oaths** 
in its quaint language reads as follows: 

The Oath of the Great Inquest. 

Ye Shall truly enquire and due presentment make of all such things as you are charged 
withall, on the Queen’s behalf, the Queen’s council, your own, and your fellows, you shall 
well and truly keep; and in all other things the truth present. So help you God, and by 
the contents of this Book. 


Here then is a clear obligation upon the grand jurors not to disclose testimony at 
least for a certain time. It is also usual in the judge’s charge to the grand jury to 
stress the presence of this obligation. The following from a charge of Mr. Justice 
Field*® is typical: 

You are also to keep your own deliberations secret; you are not at liberty even to state 
that you have had a matter under consideration. Great injustice and injury might be done 
to the good name and standing’ of a citizen if it were known that there had ever been 
before you for deliberation the question of his guilt or innocence of a public offense. You 
will allow no one to question you as to your own action or the action of your associates 
on the grand jury. 


In addition to this obligation resting on the grand jury not to disclose, there 
also seems to be indicated in the books a privilege accorded to the grand jurors not 
to disclose, even when released from the obligation. That privilege seems to rest on 
the idea that the state should accord the privilege to remain silent in return for 
fearless action by the grand juror. Of course, as a privilege, it can be waived as 
can other privileges, but it has been suggested that this privilege is not the privilege 
of the individual grand juror but the privilege of the entire grand jury which alone 
can waive it.*® 

Both obligation and privilege against disclosure cease when terminated by the 
court upon a finding that the ends of justice so require. According to one decision,** 
in every such case the court is called upon to balance two policies, the one requiring 


“8 LaMBARD, EIRENARDIA (1588) 397. “* Boox oF Oatus (1688 ed.) 113-115. 
“5 Charge to the Grand Jury, 2 Saw. 667, 677 (C. C. D. Cal. 1872). 

*° See, on this subject generally, 5 Wicmore, EvipeNcE (2d ed. 1923) §§2360-2464. 

“" In re Grand Jury Proceedings, supra note 3. 
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secrecy for the reasons given above, and the other calling for disclosure for the con- 
siderations relied on by the moving party. The court apparently may exercise this 
discretion even before the indictment is returned and the accused arrested, but, after 
the indictment and arrest, there is a well-defined opinion that a number of the reasons 
for secrecy either have disappeared or have lost much of their importance.** There are 
objections to this line of reasoning, but it seems rather well established. According to 
some authorities the obligation seems to some extent to cease automatically.*® Accord- 
ing to others, the court must exercise its discretion, weighing both considerations. It 
is certainly difficult to see how the reasons for secrecy resting on encouragement of 
fearless action, prevention of tampering with witnesses, or protection against perjury 
at the trial, could possibly disappear by the mere returning of an indictment. 

There are many reasons for secrecy of the grand jury proceedings which operate 
logically even after the indictment is returned and these have been influential in 
some cases. Thus, Judge Stone in the Madison oil cases was unwilling to release 
the obligation he had imposed on the witnesses, even to permit the defendants to 
prepare their case for trial, and even though the Government was willing to consent 
to the release of the oath. A fortiori he would have enforced a continuation of the 
oath on the grand jurors. Judge Proctor, in the American Medical Association case,** 
charged the grand jury that the obligation should continue until released by court 
order. And in that case, after the indictment was returned, the defendants applied 
for permission to have the ex-grand jurors interrogated and the transcript examined 
either by the court or defendant’s counsel. This was for the avowed purpose of 
ascertaining whether the Government counsel advised the grand jury as to the law, 
argued the facts to persuade it to return an indictment, and laid incompetent evidence 
before it. One of the defense counsel filed a supporting affidavit in which he alleged 
that he had been informed by various unnamed persons, and therefore believed, that 
the attorneys for the Government engaged in the conduct described above. The 
Government filed a counter motion to strike defendant’s motion. In granting this 
counter motion, Judge Proctor, after first stating that he could have taken a purely 
legalistic view and have ruled that no justiciable question was presented, said: 
Accordingly, for all those concerned who may wish my views, I feel constrained to say 
that in my opinion the oath taken by, the grand jurors “to keep secret the counsel of the 
United States, your fellows and your own” is not limited by time or circumstances. It is 
a lasting obligation binding all who have served as grand jurors. . . . Neither indictment, 
arrest of the accused, nor expiration of the jury term will operate to release a juror from 
the oath of secrecy, as the defendants here contend. That can only be done by a court 


acting in a given case when in its judgment the ends of justice so require. . . . In keeping 
with custom, instructions to this effect were given the former grand jurors and they were 


*® Metzler v. U. S., 64 F. (2d) 203, 206 (C. C. A. oth, 1933). 

“© Atwell v. U. S., 162 Fed. 97, r00-ror (C. C. A. 4th, 1908). 

5° Tatham v. U. S., 226 Fed. 420, 421 (C. C. A. 5th, 1915); Fotheringham v. Adams Express Co., 
34 Fed. 646, 648 (C. C. E. D. Mo. 1888); U. S. v. Amazon Industrial Chem. Corp., 55 F. (2d) 254, 
261-264 (D. Md. 1931). 

52U. S. v. Am. Medical Ass’n, 26 F. Supp. 429 (D. C. 1939). Judge Proctor expressly refused to 
follow the Atwell case, supra note 49. 
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admonished to strictly observe the same. I am confident those instructions conform to the 
ancient and traditional concept of a grand juror’s obligation.5? 


The last part of Judge Proctor’s opinion bears on the question what showing should 
move the court to remit the oath or the obligation of secrecy on the ground that 
the ends of justice so require. Judge Proctor says: 


As to the second proposition, there is no question of a court’s power to go back of an 
indictment to inquire whether vitiating irregularities induced the finding. . . . But it is a 
power sparingly used; justified only where by proper verified pleading a clear and positive 
showing is made of gross and prejudicial irregularity influencing the grand jury in return- 
ing an indictment. Averments on information and belief have been uniformly held not 
enough... . That is conceded by defendants. They admit a pleading to abate or quash 
must be certain and definite in its allegations of prejudicial facts. They assert as a reason 
for asking an investigation by the court that they are unable to make the requisite aver- 
ments and oath. Thus we have the novel situation of defendants admitting that they are 
in no position to file the essential pleading to justify the court in making an inquiry, yet 
nevertheless asking that the inquiry be ordered anyway, in the expectation or hope that 
material will turn up to support a proper plea. Manifestly the court ought not grant such 
a motion. . . . The effect of granting such a motion would be to break down all legal 
checks against technical, dilatory tactics. The strong presumption of the regularity of 
grand jury proceedings would no longer prevail. . . .58 


Even when the obligation is released it may be released only partially. Strong 
reasons exist for not exposing facts tending to impeach the finding, especially the 
facts surrounding the vote or how the individual jurors voted. The latter seem 
peculiarly sacrosanct. 

At the common law grand jury witnesses, unlike jurors, were not under an obli- 
gation of secrecy. This is illustrated by the form of their oath,°* which omits any 
oath of secrecy. Nevertheless, by analogy, most of the reasons recited above in favor 
of secrecy for grand jurors probably apply equally to witnesses. Indeed, there has 
been developed in a number of districts the practice of imposing an oath of secrecy 
upon witnesses. The authority for the practice may rest upon a modification of the 
early common law,®* or it may rest upon the power of the district courts to make 
rules of general application, or even rules of this character in particular cases. Even 
where this obligation is imposed, it of course does not sequester the facts known to 
the witness, but merely prevents him from revealing what transpired in the grand 
jury room. 

It would seem clear from the authorities that the witnesses also have a privilege 
against revelation of their testimony, and that they can insist on this privilege as 
against disclosure (a) by grand jurors, (b) by themselves under compulsion, or (c) 
by officers of the court. Here again the obligation, if imposed, or the privilege, will 


52 Td. at 430. 8 Td. at 430. 

54 Boox or Oatus (1688 ed.) 113-115. 

55'The Supreme Court’s willingness to recognize a “growing” common law when common law 
governs rulings on the adjective side of criminal law is illustrated by Funk v. U. S., 290 U. S. 371 (1933). 
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cease when the ends of justice require it, upon direction by the court based on a 
finding of that fact.5¢ 

The vote on the indictment should remain absolutely secret at all times, except 
to the court. A federal statute’’ provides in express terms: “No juror shall be per- 
mitted to testify . . . as to whether he or any other individual juror voted for or 
against the finding of such indictment,” and any inquiries addressed to grand jurors 
or to witnesses, not avowedly for the purpose of eliciting this information yet having 
the tendency to do so, ought to fall by the same token. 

In regard to the minutes kept by the secretary, it has been the custom, and the 
same statute provides, that these records shall not be made public éxcept on order 
of the court. The secretary is required to file the minutes with the Clerk when the 
indictment is returned. When asked to permit the exposure of the grand jury 
minutes, Judge Learned Hand has said:°* 


It is said to lie in discretion, and perhaps it does, but no judge of this court has ever 
granted it, and I hope none ever will. 


There are many cases where inspection of the grand jury minutes has been refused. 

The transcript of the testimony may be kept secret for the same reasons enu- 
merated above. In addition it may be entitled to secrecy as Government property. 
The statute® that permits the presence of a stenographer in the grand jury room 
provides that the stenographer is to assist counsel for the Government. Since he is 
thus acting in an official capacity, any transcript which he transcribes is certainly the 
property of the United States and should be revealed only when authorized by the 
Attorney General. 


10. Privileges of the Prosecuting Attorney before the Grand Jury 


In United States v. Rintelen,” one of the grounds set forth in a plea in abatement 
interposed to an indictment for criminal conspiracy was as follows: The district 
attorney or his assistant (a) expressed to the grand jury opinions on the questions of 
law and fact involved, (b) asked that an indictment be found, (c) handed the grand 
jurors a list of the proposed defendants; and (d) the grand jury found an indict- 
ment without a discussion of the evidence and without changing the names on the 
list. The proof in support of that plea was obtained from evidence taken before 
a subcommittee of the House of Representatives engaged in an investigation of the 
office of the district attorney. At this investigation a number of grand jurors had 
testified that the district attorney had placed the evidence before them, summed it 
up, and charged them as to the law. 

District Judge Augustus N. Hand granted a motion to strike the plea in abate- 


58 See 5 Wicmore, loc. cit. supra note 46. $:28'U; SiC. :Ssbaa. 

58 UJ. S. v. Garsson, 291 Fed. 646, 649 (S. D. N. Y. 1923). 

5 See, e.g., U. S. v. Rintelen, 235 Fed. 787, 789 (S. D. N. Y. 1916); U. S. v. Goldman, 28 F. (2d) 
424, 431 (D. Conn. 1928); U. S. v. Oley, 21 F, Supp. 281 (E. D. N. Y. 1937). 

978 U.S.C. §556. * 235 Fed. 787 (S. D. N. Y. 1916). 
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ment, holding it insufficient in law. Upon the question of conduct of counsel in the 
grand jury room, he said: 


It will hardly be contended, I think, that the district attorney, or his assistant, exhibited 
any passion at the sessions of the grand jury, and I cannot perceive the slightest ground 
for believing that either of them in any way attempted to dominate or control that body in 
the finding of the indictment. Without regard to the questions of legality, which I shall 
presently discuss, all that was done was a presentation of the case in a perfectly temperate 
way by these prosecuting officers. As a matter of fairness and decorum, there can be no 
question that these men met every obligation. The only matters for discussion are whether 
they exceeded their rights in reading the law, reading some of the minutes at the request 
of the grand jurors, summarizing the evidence, asking for the indictment, and giving to 
the grand jury a list of the defendants.®? 


Judge Hand went on to say that the district attorney or his assistant is intended 
to be present, and then he said: 


If he does not give the grand jurors the statute, they will usually not know what the in- 
vestigation is for. If in a complicated case he were not allowed to show the grand jurors 
the bearing of the evidence upon the alleged violation of the statute, they would certainly 
be confused as to the entire situation. Even a trained judge is often unable to understand 
the bearing of relevant testimony without the aid of counsel. Asking the grand jury to 
find an indictment is but putting in words what every act of the government, and its 
representatives, means and is well known to mean. What reasonable objection can be 
urged against allowing the man who has prepared the case to refresh the recollection of 
the grand jurors by summarizing the evidence taken, perhaps, over weeks or months, and 
reading from the minutes and giving them a list of the names of the persons charged with 
the crime? Any objection is really, if not ostensibly, based on the supposition that grand 
juries are devoid of all independence and prosecuting officers are either tyrannical or 
dishonest.®8 


Then, to show the kind of conduct that would be regarded as being improper 
conduct, Judge Hand turned to the case of United States v. Wells,®* and said of it: 


. . . the district attorney not only gave the grand jury a list of the defendants and com- 
mented on the weight of the evidence, but before the indictment was signed was requested 
to leave the room by one of the jurors, so that there could be discussion, and refused to go, 
said that no discussion could be had until the indictment was signed, directed the foreman 
to sign the indictment without permitting further consideration or reading of the indict- 
ment, and withheld various documents from the inspection of the grand jury, the contents 
of which they were obliged to take from the statements of the district attorney only. It 
is manifest that the facts of that case were utterly different from those of the case at bar. 
The indictment there was evidently controlled by the district attorney, was not the finding 
of the grand jury, and consequently the plea in abatement was there properly sustained.© 


From these statements one can discern the kind of thing that constitutes improper 
conduct before grand juries. Grand jurors must be neither dominated nor con- 
trolled. At the same time they should be and must be assisted, and any conduct 
merely going that far is perfectly proper conduct. As a matter of practice, counsel 


®2 Td. at 791. *8 Td. at 791. 
** 163 Fed. 313 (D. Idaho, 1908). *5U. S. v. Rintelen, 235 Fed. at 792. 
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does—and should—absent himself from the room after he has submitted the ev- 
idence and done what moderate summing up is necessary.” No one should be present 
at the final deliberations except the jury itself. No one should know how each juror 
voted except the court, when the fact is properly revealed to it. 


11. Practical Suggestions as to the Prosecutor's Conduct in the Grand Jury Room 


In the light of the foregoing principles, which outline very clearly the rules that 
should govern one’s attitude and actions before the grand jury, a few practical sug- 
gestions are offered: 

In the first place, the usual grand jury, or at least most of the grand jurors, are 
probably inexperienced, nervous and ill at ease. Very few of them will have ever 
served on any grand jury or any jury before. It is important, in view of this fact, for 
counsel to adopt a fairly confident attitude. He must feel his way along, but certainly 
his demeanor, if possible, should inspire confidence. 

He is entitled to make and should make an opening statement, a restrained open- 
ing statement. In it he should first introduce himself and his colleagues. He ought 
to give the grand jury an idea how onerous but how interesting the task is going 
to be and indicate with the utmost courtesy that he has their convenience and com- 
fort under consideration. The opening statement should not be argumentative. A 
brief general outline of the law which may be applicable and of the facts should be 
given. There must be stressed the need of full attendance, the requirement of a 
quorum of sixteen, the obligations of secrecy, the relations with the press reporters 
who, if it is an important case, will be buzzing like flies outside the grand jury room. 
Warn the jurors against outside influences. State that you are there to help them 
get the facts and to assist them if they have any questions with regard to the law. 
When they ask any questions—and they will do so after they get their nerve up— 
meet them more than half way and try to give them a full and complete explanation 
even though the answer seems obvious. 

In a complicated case the evidence may be opened with what is sometimes called 
a “prologue,” to sketch in for the grand jury by testimony some background upon 
which they can superimpose the facts relating to the specific case before them. It 
will also enable them to understand those specific facts. This may be done by calling 
friendly expert witnesses to present this background. It is better to put them on at 
the very beginning of the grand jury proceedings, because after a while the grand 
jury is going to become restive and bored and will long for an end to the proceed- 
ings, so any use of background material then would seem an anticlimax. 

Appear to make speed. It is important to make speed, but, while doing so, it is 
also important to appear to make speed. A grand jury might well resent any indi- 
cation that counsel is dragging the proceedings out. Postpone hostile witnesses, if 
any are to be called, until the affirmative facts establishing the case have been pre- 
sented. If it is a long session counsel should, if possible, suggest a recess. It affords 
a change of work, permits him to check up, to revamp his plans, and to prepare 
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perhaps a tentative draft of the indictment; it gives the jurors a rest and a chance 
to attend to their private affairs. 

It is not necessary that all the proof be established to the same extent as is re- 
quired in the trial of the case. Yet the grand jury proceeding gives counsel an oppor- 
tunity for a “dress rehearsal.” Of course, documents competently proved and 
authenticated are much more desirable in any inquest than documents not so proved. 
Therefore, although the Government is entitled to put in documents furnished in 
response to a subpoena duces tecum without authenticating them further, here is a 
good opportunity to have them authenticated and to call witnesses who can prove 
the signatures before the papers are offered in evidence. If there is a large quantity 
of documents, do not do as the unfortunate district attorney in the Wells case 
did, prohibit the jury from examining them. On the other hand, don’t do the 
foolish thing of insisting that the grand jury hear you read every document pro- 
duced, relevant or irrelevant. Between those extremes the following technique is 
recommended: Select the documents that you think most relevant. Be fair. Don’t 
suppress any which slant against your thesis. But in the main present only the 
documents most relevant to the issue. Read those to the jury or have them read. 
Have the rest of the documents made available and make it perfectly clear to the 
grand jury, not once, but several times, that the documents are there for their in- 
spection. Sometimes they will inspect them; sometimes they will call for the doc- 
uments and read them. Sometimes, of course, they won’t need that much evidence 
to become convinced. ; 

Hostile witnesses must be called if asked for by the grand jury, but even without 
such a request it may still be desirable to call them. What are the purposes for 
doing so? First, to get the facts supporting the indictment out of the mouths of 
hostile witnesses. That may be the only real source open, and it may be necessary 
to get these affirmative facts from those witnesses to use in the trial. Second, to 
obtain admissions in case the companies with which the witnesses are connected 
are indicted, or confessions if they knowingly waive immunity and are themselves to 
be defendants to the indictment. And third, even though the Government has sufh- 
cient facts in its possession to feel sure of getting an indictment, it is always desirable 
to know something about the character of the defense in order to prepare best for 
trial. There is no better way to find out what the defense is likely to be than to 
summon a representative number of hostile witnesses. 

If hostile witnesses are to be examined, it is usually necessary to ask them leading 
questions, sometimes long involved questions, and, perhaps, to make assumption 
upon assumption before getting the proper answer. It may be necessary to return 
to the subject over and over again until finally the perjuring or evasive witness 
breaks down and tells the truth. When he does so it will usually be in a short 
answer, yes or no, to an involved question. When counsel undertakes to use that 
transcript in the trial of the case, objections may be raised. One objection that 
appealed strongly to the trial judge in the Madison oil cases was that the questions 
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were leading questions. He seemed to feel it-improper at .the trial to refresh the 
recollection of the witnesses by giving them from the transcript their answers to 
leading questions. 

There is probably a way of eliminating that objection, if it recurs. After a 
hostile, evasive witness has finally told the truth by answers to leading questions, 
counsel may then retrace his steps very briefly and ask the witness in non-leading 
questions for the same sort of information, letting the witness phrase the answers. 
He may then be in a frame of mind to answer non-leading questions very freely. 
Another suggestion is that a fair summary of his final testimony before the grand 
jury be prepared for his signature. Signing would, of course, have to be voluntary. 
No authorities have been discovered dealing with such practice. 


12. Subpoenas Duces Tecum 

Since grand juries exercise a power that is to some extent autonomous and in 
the nature of judicial process, subpoenas duces tecum may be used for the production 
of documents before them, even though there is no formal complaint or charge of 
violation of law. Here the grand jury differs radically from the administrative or 
quasi-legislative bodies, as to which due process requires that a charge must be laid 
before the power to subpoena may be exercised. Grand juries may go on “fishing 
expeditions.” Nevertheless, there seems to be a requirement that some showing be 
made of possible relevancy and materiality to the subject matters of the grand jury’s 
deliberations. 

Persons summoned may, and often do, move to quash subpoenas duces tecum on 
the ground of irrelevancy or immateriality. They will usually refer to the formal 
papers on file as defining the issues to which the documents called for by the sub- 
poenas must have some relevancy. They will refer, for exampie, to the application 
or certificate of the district attorney for impaneling of the grand jury, and, if filed, 
to letters of the Attorney General appointing the special assistants for the particular 
case. For that and other reasons mentioned above, great care ought to be exercised 
in the preparation of those first papers. 

Persons served with subpoenas, being mere witnesses—and sometimes not even 
that®*—are greatly limited in the kind of attack that they may make on the grand 
jury proceedings. For example, in United States v. Blair," the Supreme Court held 
that a person served with a subpoena duces tecum had no standing to attack the 
constitutionality of the act, violation of which the grand jury was investigating. 

Subpoenas duces tecum in most districts need not be signed by the district judge, 
although it is wise practice to lay a basis by obtaining leave of court for their issu- 
ance. It is the practice in the District of Columbia for the judges to sign personally 
the subpoenas duces tecum. The general rule is that the subpoenas must be reason- 
able as to their requirements, and specify with reasonable particularity the subjects 
of the required writings. In determining reasonableness the court balances con- 


*° Often subpoenas duces tecum contain no ad testificandum clause. 
*T 250 U. S. 273 (1919). 








130 Law anp ConTEMPORARY PROBLEMS 


siderations on both sides as in any case where reasonableness is an issue. The most 
useful case, certainly from the standpoint of Government counsel, in this connection 
is Brown v. United States,°* where the Supreme Court expressly approved a Govern- 
ment subpoena duces tecum set out in the opinion. The subpoena approved there is 
very, very broad. It called for “All letters or copies of letters, telegrams or copies of 
telegrams, incoming and outgoing, passing between” a certain association and its 
predecessor, another association and its predecessor and another association, and the 
officers and agents and several members of one association, and the members of the 
predecessor association, including corporations, partnerships and individuals, and 
their respective officers and agents, “during the period from January 1, 1922, to June 
15, 1925, relating to the manufacture and sale of case goods, and particularly with 
reference to... .” Then follows a list from (a) to (r) of more definite subject 
matters but, again, in general terms, such as general meetings of the association, 
zone meetings of the association members, costs of manufacture, grading of various 
types of case goods, issuing new price lists, etc—all very broad, general concepts. 
Subpoenas duces tecum for grand juries are likely not to be quashed if based on that 
particular subpoena approved by the Supreme Court of the United States. Never- 
theless, since no other case is likely to require the same material as evidence, it is 
best to insert as many limiting and identifying criteria as possible. They all help in 
an argument, when challenged, that the requirement is a reasonable one.®° 

By express provision of Section 13 of the Clayton Act,” subpoenas duces tecum 
in antitrust criminal cases run into any other district, and the limitation to a distance 
of 100 miles, which obtains in civil cases in the absence of express permission of the 
court, does not apply to criminal cases. 


13. Impounding Documents 

Some decisions indicate that inspection of subpoenaed documents by Government 
counsel may be made only in the presence of the grand jury itself." That rule has 
doubtless grown up in the usual small criminal cases where very few documents are 
furnished and there is no great practical objection to such a course. It can scarcely 
be the result of experience in antitrust cases where almost tons of material are some- 


times subpoenaed. 

It is also said to be proper practice for the documents to be taken away by the 
witness who brings them, after the grand jury itself is through with them. Now, 
obviously these two rules must be coped with in some way if Government counsel 


£8 296 U. S. 134 (1928). 

°° For example, the first subpoena in the case against the American Medical Association, although 
closely following the Brown case, supra note 68, certainly in substance and largely in form, was quashed 
because calling for all communications between certain doctors relating to certain broad subjects. U. S. 
v. Medical Society, 26 F. Supp. 55 (D. C. 1938). The main objection was that the requirement was 
unreasonable because ne showing was made that the American Medical Association officials knew of the 
documents required. However, a new subpoena duces tecum calling for the identical material was later 
held valid, mainly because this time it contained a limitation that the documents required be known to 
any one of a long list of individuals. In re American Medical Ass’n, 26 F. Supp. 58 (D. C. 1938). 

“°s5'U. S.C. $23. 

™ In re American Sugar Refining Co., 178 Fed. 109 (S. D. N. Y., 1910), and cases cited therein. 
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is to examine voluminous documents while the grand jury is. sitting, and to digest 
them, catalogue them, and become familiar with them after the grand jury is dis- 
charged. Some arrangements for impounding these documents and for taking photo- 
static copies of important ones must be made. This can often be done by agree- 
ment with defense counsel, but, if he is unwilling, ample authority exists for the 
court, in its discretion, to enter an order impounding the documents for either or 
both parties.” It has been suggested that statutory authority, if necessary, is found 
in the federal statute that district courts may issue all necessary writs agreeable to the 
usages and principles of law. One case” indicates that as the basis for its decision. 
Another possible basis might be found in the statute permitting a district court to 
make rules to govern its practice. Some cases under that statute uphold such rules 
even when applicable only to specific, individual cases. 

A number of decided cases go much further. Thus, in United States v. McHie,"* 
the court refused to set aside impounding orders entered after the indictment was 
found and before trial, impounding documents of a third party which had been 
obtained by unlawful seizure. In Perlman v. Firestone Tire & Rubber Co.,” exhibits 
in a civil patent case belonging to Perlman were impounded for use by the district 
attorney in obtaining a perjury indictment against him. 

Documents produced before the grand jury have been impounded in a number 
of the Government’s antitrust cases. They were impounded in the oil cases at Mad- 
ison. The orders there provided that the documents remain in the custody of the 
Clerk of the Court, subject to reasonable access by all interested parties. After the 
indictments, the defendants applied for the absolute return of the documents, but, 
on a showing by the Government that it needed the documents and did not want to 
risk their destruction, the Court ordered them released to the defendants, provided 
that they should be returned to the Clerk at least thirty days before trial, during those 
thirty days both sides to have reasonable access. 


14. Self-incrimination and Waiver of Immunity 

The Fifth Amendment guarantees against self-incrimination, but it has been 
held that, if a statute confers on the witness broad enough immunity from prosecu- 
tion, such evidence as would otherwise be incriminating can be exacted. The fed- 
eral statute’ applicable to grand jury testimony provides: 


No person shall be prosecuted or be subjected to any penalty or ‘forfeiture for or on 
account of any transaction, matter or thing concerning which he may testify or produce 
evidence, documentary or otherwise, in any proceeding, suit, or prosecution under Secs. 
1-27, inclusive, of this chapter: Provided, That no person so testifying shall be exempt 
from prosecution or punishment for perjury committed in so testifying. 

72 See 4 WicmorE, Evipence (2d ed. 1923) §2200; Gray v. Schneider, 119 Fed. 474 (S. D. N. Y. 
1902); Newcomb v. Burbank, 159 Fed. 568 (S. D. N. Y. 1907). 

8 38 U. S. C. §377. 

74. S. v. McHie, 196 Fed. 586 (N. D. Ill. 1912). 

"8 Ibid. 

6 244 Fed. 304 (S. D. N. Y. 1917), aff'd, 247 U. S. 7 (1918). 

15 U. S.C. §32. 
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Since the broad immunity is given, the constitutional objection to self-incrimination 
can no longer be urged. A later amendment’ to that statute adds that “immunity 
shall extend only to a natural person who, in obedience to a subpoena, gives testi- 
mony under oath or produces evidence, documentary or otherwise, under oath.” 
Applied literally, that statute protects only those who come in obedience to sub- 
poenas and not those who come voluntarily. 

Authority seems split upon whether the immunity is conferred automatically by 
merely appearing and testifying under oath in obedience to a subpoena. The literal 
words of the statute would certainly indicate that it is granted without more. Never- 
theless, some recent cases indicate that this statute is to be construed similarly to the 
constitutional provision and that, since a witness must make a claim for his privilege 
under the Constitution against giving self-incriminating evidence, he must, to obtain 
immunity under the statute, make a claim before testifying.” United States v. 
Greater New York Live Poultry Chamber of Commerce holds that no immunity is 
given unless the witness has given incriminating evidence and has claimed priv- 
ilege, or unless facts exist which may fairly be considered to be equivalent to such 
action. Here again, however, counsel may not want to risk relying upon a mere 
failure to make a claim, especially where the witness is a layman and his constitu- 
tional and statutory rights have not been explained to him. 

It is best to avoid giving any color or basis for a controversy with a defendant 
about whether or not he received immunity. If he is not to be granted immunity, 
do not bring him before the grand jury without an express waiver for, if there is any 
controversy, his counsel will undoubtedly demand the transcript and may succeed 
in obtaining it. If he does so, the information it contains is the property not only 
of that particular defendant but of all the others. 

A form of waiver of immunity probably need contain no words of art, but should 
make clear that the witness has been duly informed as to his rights. 


15. Use of Grand Jury Transcript at the Trial 

A grand jury transcript, though secret, should be of great value to the Govern- 
ment in the trial of an indictment. Outlined briefly below are certain purposes for 
which testimony of a witness before the grand jury may be used in the Govern- 
ment’s examination of the same witness at the trial, together with some comment 
on the conditions to which these uses of the transcript may be subject. The purposes 
are the following: 

(1) To impeach a Government witness who surprises counsel by proving hostile 
and giving affirmative evidence for the opposition.** 


78 Id. §33. 

7U. S. v. Lay Fish Co., 13 F. (2d) 136 (S. D. N. Y. 1926); U. S. v. Greater N. Y. Live Poultry 
Chamber of Commerce, 33 F. (2d) 1005 (S. D. N. Y. 1929). 

8° Td, at 1006. 

®1 Hickory v. U. S., 151 U. S. 303 (1894); Tacoma Ry. & Power Co. v. Hays, 110 Fed. 496 (C. C. 
A. oth, 1901); Sneed v. U. S., 298 Fed. 911 (C. C. A. 5th, 1924); Randazzo v. U. S., 300 Fed. 794 
(C. C. A. 8th, 1924); cf. Kuhn v. U. S., 24 F. (2d) g10 (C. C. A. goth, 1928). Perhaps the element 
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(2) To impeach an opposition witness. 
(3) To refresh the recollection of a witness who is truly forgetful.®* 
(4) To “refresh” the recollection of a hostile or evasive witness who may be 


shamming forgetfulness.** 

In the first case, the jury is asked to disbelieve the present testimony of the wit- 
ness because inconsistent with his grand jury testimony, regardless of the truth of 
the latter. The witness’ testimony must be shown to the opposing counsel (per- 
haps even if the witness admits the prior inconsistent statements) so that counsel may 
determine whether, in the context, the statements actually were inconsistent.®* If the 
witness does not admit the prior statements, the transcript, after proper authentica- 
tion, should be offered in evidence. 

In the second case, it is less clear that opposing counsel must be shown the trans- 
script. If the witness had not claimed immunity before grand jury and takes the 
stand voluntarily at the trial, the transcript may be used to interrogate him and, 
affirmatively, as a confession. 

In the third and fourth situations, if the transcript is shown to the witness, then 
it, like all documents shown the witness, must also be exhibited to his counsel.® 
Where, however, the transcript is merely read to the witness it is not clear that his 
counsel is entitled to see it. It has been argued that such exhibition is required to 
prevent improper communications to witness and to permit counsel to determine 
whether the writing has a reasonable tendency to refresh.** In a recent case the 
Government relied on cases®* holding exhibition unnecessary where writings used 
for refreshing purposes only were not shown to the witness. The Circuit Court of 
Appeals for the 7th Circuit reversed the trial court’s ruling which had sustained 


of surprise is not essential. See London Guar. & Acc. Co. v. Woelfle, 83 F. (2d) 325 (C. C. A. 8th, 
1936). Cf. Sullivan v. U. S., 28 F. (2d) 147 (C. C. A. oth, 1928). 

82 Hickory v. U. S., supra note 81; Putnam v. U. S., 162 U. S. 687 (1896); Hyde v. U. S., 225 U. S. 
347 (1911); U. S. v. Petrie, 59 F. (2d) 1005 (C. C. A. 2d, 1932). 

®8Tondon Guar. & Acc. Co. v. Woelfle, supra note 81; Hickory v. U. S., supra note 81; Jelke v. 
U. S., 255 Fed. 264 (C. C. A. 7th, 1918); Beddell v. US S., 68 F. (2d) 776 (App. D. C. 1934); 
Schonfeld v. U. S., 277 Fed. 934 (C. C. A. 2d, 1921); U. S. v. Freundlich, 95 F. (2d) 376 (C. C. A. 
2d, 1938). 

The application of the term “refresh” to this situation is recognized as wholly proper. Hickory v. 
U. S., supra note 81. To permit such refreshing should rest in the sound discretion of the trial court. 
Bosselman v. U. S., 239 Fed. 82, 85 (C. C. A. 2d, 1917); Felder v. U. S., 9 F. (2d) 872, 874 (C. C. A. 
2d, 1925); DiCarlo v. U. S., 6 F. (2d) 364, 367-368 (C. C. A. 2d, 1925), cert. denied, 268 U. S. 706 
(1925); U. S. v. Freundlich, supra, at 379. Resort to this practice may be limited to some extent by the 
policy of secrecy of grand jury proceedings. Metzler v. U. S., 64 F.\(2d) 203 (C. C. A. oth, 1933); 
U. S. v. Garsson, 291 Fed. 646 (S. D. N. Y. 1923); U. S. v. Violon, 173 Fed. 501 (S. D. N. Y. 1909); 
U. S. v. Southmayd, Fed. Cas. No. 16,361 (E. D. Wis. 1875). 

84> WicMorE, EviDENCE (2d ed. 1923) §§753, 1045. Wright v. Bragg, 96 Fed. 729, 733 (C. C. A. 
yth, 1899), cert. denied, 186 U. S. 486 (1902); Levinson v. U. S., 263 Fed. 257, 258 (C. C. A. 3d, 
1920); Powers v. U. S., 294 Fed. 512, 514 (C. C. A. 5th, 1923). 

85 Morris v. U. S., 149 Fed. 123 (C. C. A. 5th, 1907); Taylor v. U. S., 19 F. (2d) 813 (C. C. A. 
8th, 1927); Little v. U. S., 93 F. (2d) gor (C. C. A. 8th, 1937). 

8° T ennon v. U. S., 20 F. (2d) 490, 493-494 (C. C. A. 8th, 1927); Arnold v. Chesebrough, 30 Fed. 
145, 146 (E. D. N. Y. 1887). 

®7 Lennon v. U. S., supra note 86; Mullaney v. U. S., 82 F. (2d) 638 (C. C. A. oth, 1936); Metzler 
v. U. S., supra, note 83. 
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the Government’s position.*® The Supreme Court has granted writs of certiorari 
to review this and other rulings by the Circuit Court of Appeals in this case.8® 

In any event care must be taken not to overdo the practice lest it be charged 
that an attempt is being made to put the prior inconsistent statement in evidence 
through the mouth of Government counsel rather than of the witness on the 
stand. If, in trying to improve the witness’ testimony on the stand, you can prompt 
him to correct his testimony, well and good. But, if this attempt reaches the point 
of actually putting before the petit jury as affirmative evidence in the trial what the 
witness said before the grand jury, that, of course, is improper.°® This expedient 
must, therefore, be resorted to with restraint. Counsel is on reasonably safe ground 
where the witness admits making the prior statements by express statement or even 
by manifesting confusion and embarrassment.® But where the witness blandly and 
categorically denies the statements, counsel should not persist in the “refreshing” 
process. 

Confusion between the use of prior inconsistent statements to refresh testimony 
and their use as past recollection recorded (“canned recollection”), where no recol- 
lection exists to be revived, has led in some cases to the erroneous application to the 
former situation of rules appropriate only in the latter. Thus, it should not be 
necessary for the witness to have made or read over the transcript.*? Nor, since the 
transcript is not being offered in evidence, should it have to be authenticated.®* 
Again, it should be unnecessary that the testimony has been given contempora- 
eously with the event which it concerns.* All these safeguards may be needed if 
the transcript is to be used as a substitute for the witness’ recollection; none is called 
for where the transcript’s only use is to stimulate that recollection.® 


16. Presentments 

Often one hears of a presentment. In some jurisdictions there are both present- 
ments and indictments. The question is often asked: What is the distinction between 
the two? The confusion between them can best be resolved by a portion of Mr. 
Justice Field’s charge to a grand jury:*° 


“The constitution, as you have observed, speaks of a presentment or indictment by a 
grand jury. The latter—the indictment—is a formal accusation made . . . of a public 
offense. Formerly it was the practice in all courts having jurisdiction to inquire by the in- 


88 U. S. v. Socony-Vacuum Oil Co., 105 F. (2d) 809 (C. C. A. 7th, 1939). 

8° U. S. v. Socony-Vacuum Oil Co., 60 Sup. Ct. 124 (1939). 

°°U. S. v. Block, 88 F. (2d) 618 (C. C. A. 2d, 1937); U. S. v. Freundlich, supra note 83. 

** Such conduct is evidentiary and may be weighed against a denial. DiCarlo v. U. S., 6 F. (2d) 
364 (C. C. A. 2d, 1925); Curtis v. U. S., 67 F. (2d) 942 (C. C. A. roth, 1933). 

®2 Olmstead v. U. S., 19 F. (2d) 842 (C. C. A. oth, 1927). 

°® New York etc. Mining Co. v. Fraser, 130 U. S. 611 (1889); Briggs Mfg. Co. v. U. S., 30 F. (2d) 
962 (D. Conn. 1929) rev’d on other grounds, U. S. v. Briggs Mfg. Co., 40 F. (2d) 425 (C. C. A. 2d, 
1930). 
®42 WicmorE, EvipENcE, §761. The United, States Supreme Court has ruled to the contrary in 
Putnam v. U. S., 162 U. S. 687 (1896), a decision severely criticized in Wicmore, Joc. cit., supra. 

®5 > WicmorE, EvipENcE, §758. 

°° Charge to the Grand Jury, 2 Saw. 667, 677-678 (C. C. D. Cal. 1872). 
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tervention of a grand jury of public offenses, amounting to the grade of felonies—and such 
is the practice now in many courts—for the public prosecutor to hand to the grand jury 
an instrument of this character—that is, a bill of an indictment in form, with a list of the 
witnesses to establish the offense charged. If in such case the jury found that the evidence 
produced justified the finding of an indictment they indorsed on the instrument ‘A True 
Bill’; otherwise, ‘Not Found,’ or, “Not a True Bill,’ or the word ‘Ignoramus’'—we know 
nothing of it—from the use of which latter word the bill was sometimes said to be ignored. 

“A presentment differs from an indictment in that it wants technical form, and is 
usually found by the grand jury upon their own knowledge, or upon the evidence before 
them, without having any bill from the public prosecutor. It is an informal accusation, 
which is. generally regarded in the light of instructions upon which an indictment can be 
framed. - 

“This form of accusation has fallen in disuse since the practice has prevailed—and 
the practice now obtains generally—for the prosecuting officer to attend the grand jury 
and advise them in their investigations.” 


Frequently the presentment is used in connection with contempt proceedings. A 
contempt committed before the grand jury itself is sometimes brought to the court’s 
attention by means of a presentment. But the use of the presentment is not very 
general. 

Where the presentment can be regarded as informal instructions to counsel, 
counsel should draw up an indictment in legal form. That indictment again should 
be presented to the grand jury. The best practice would then require that the indict- 
ment itself be voted upon by the grand jury, but in a great many cases the grand 
jury votes to indict but does not vote on the particular indictment. That may be 
sufficient. Probably the grand jurors rarely read and deliberate upon the detailed 
charges of a complex indictment. An indictment, nevertheless, has to be a true bill. 
It has to contain the formal charge voted and it must be indorsed by the foreman 
as a true bill. 


17. Abuse of Process 
_ Suppose, after an indictment has been returned and is awaiting trial, the Gov- 
ernment calls a grand jury to investigate the same matters, frankly and avowedly 
to obtain additional evidence for use in the trial of the indictment. Is that an abuse 
of process justifying the quashing of the subpoenas? Some lawyers when suddenly 
confronted with that question would say yes. But wherein is the process abused? 
In the first place, counsel is using an instrumentality long known to the law. It is 
due process. No unfair advantage is taken of anybody. The witnesses will still 
enjoy the same immunity from prosecution; the evidence obtained will be no less 
reliable. Counsel is trying to get facts, and, as has been seen, getting facts is one 
of the principal functions of the grand jury. Why should that function stop with 
the returning of an indictment? Certainly, if there is some defect in an original 
indictment, another grand jury can be called, the identical subject matter put before 
it, and it can return a superseding indictment. If this can be done to remedy a 
defective indictment, or one thought defective, why should it not be done to remedy 
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the Government’s position at the trial of a good indictment? If the Government 
can go on and on for months and obtain a superabundance of evidence before the 
return of the indictment, why should it be prevented from taking two bites instead 
of one, from presenting an indictment after the first week or so of the investigation 
if a prima facie case has been made out, and continuing the exploration of the de- 
tailed facts after that time? There is no public interest in having the Government 
go to trial with a partially explored case when it is found that further investigation is 
needed to make possible a well-prepared one. 

Nevertheless, there is one decision, at least, in the federal jurisprudence which is 
contrary to this view.°’ In that case Government counsel, having obtained an indict- 
ment in New York, went to Ohio and issued subpoenas for presentation of the same 
subject matter to an Ohio grand jury. Government counsel avowed frankly that 
one of the purposes, and perhaps the dominant purpose, was to collect evidence for 
the trial of the New York indictment. They did allege that there was some question 
as to the New York District Court’s jurisdiction and, if jurisdiction failed in New 
York, they would want a second line of defense, to wit, an indictment in Ohio. But 
because the dominant motive was to get evidence for use in New York the District 
Court in Ohio quashed the subpoenas and dismissed the grand jury. 

There are decisions opposed to this one. Judge Learned Hand in In re Kittle*® 
refused to relieve from grand jury examination a petitioner who had been named in 
an existing indictment. Even on the assumption that the’ subject matter of inquiry 
and indictment were the same, Judge Hand denied the propriety of judicial’ inter- 
ference, pointing to the autonomous position of the grand jury and its independence 
of the court. The court, he stated, could, if necessary, protect the defendants after 
indictments had been returned. A still stronger case®® arose in the Eastern District 
of Pennsylvania where it was clear that the testimony before the Pennsylvania grand 
jury was wanted by the Government for the trial of a civil case pending in New 
Jersey. In denying a motion to restrain the disclosure of evidence obtained in Penn- 
sylvania, the court stated that the inquisitorial power of the grand jury should not 
be curtailed “except in the clearest cases.”1° 

The most recent case is a decision arising out of the Madison oil cases.’° In the 
first trial of indictments obtained in those cases, certain defendants were acquitted 
and others convicted. While new trials and appeals were pending, the Government 
instituted new grand jury proceedings in the Eastern District of Illinois and sub- 
poenaed certain of the defendants in the first cases. These defendants petitioned 
for the quashing of the subpoenas and for an order restraining Government counsel 
from calling witnesses concerning any matter connected with the indictments pend- 
ing in the Western District of Wisconsin, the ground being that the Government 


®7 In re National Window Glass Workers, 287 Fed. 219 (N. D. Ohio, 1922). 
°8 180 Fed. 946 (S. D. N. Y. 1910). 
°° In re Grand Jury Proceedings, 4 F. Supp. 283 (E. D. Pa. 1933). 


100 7d, at 284. 
101 In ye Applications of The Texas Co. et al., E. D. Ill., Nos. 55D, 56D, 57D, June 5, 1939. 
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was improperly employing the processes of the court in Illinois to prepare its case 
against the petitioners in Wisconsin. The Government answered that, in addition 
to obtaining evidence which might be used in the trial of its pending indictment, 
it intended to investigate before the Illinois grand jury the alleged continuation of 
illegal practices embraced in the Wisconsin indictments and that it would seek in- 
dictments for any new violations of the antitrust laws warranted by the evidence. 
After an extended discussion of the tripartite nature of our Government and the 
historic functions of the grand jury, the court held that for it to deny to the executive 
department the power to present to a grand jury matters which Government counsel 
stated were necessary to a complete investigation and prosecution ef a suspected 
violation of law would constitute “an usurpation of power by the court over the 
acts of a coordinate branch of the Government.” The court added that “it is of no 
importance whether there are other indictments against these petitioners, or any of 
them, in other districts.” 

The circumstances of this case leave open the question whether the Government 
may, despite the existence of an indictment, call another grand jury to investigate the 
same subject matter to obtain additional facts solely for use in the trial of the existing 
indictment. Such a case would test the soundness of Judge Hand’s view that the 
grand jury is “answerable only to the general body of citizens, from whom they 
come at random, and with whom they are again at once merged.”? 


102 In re Kittle, supra note 98, at 947. 
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Wa ter L. Rice* 


An antitrust trial is not fundamentally different from other trials. As a rule, 
however, it involves broader issues of fact and requires more preparation and greater 
proof, because the typical antitrust case attacks a combination of large industrial 
corporations and questions a course of business conduct deemed to be contrary to 
our competitive system and injurious to other industrial groups. 


1. PREPARING WITNESSES BY SwoRN STATEMENTS AND GRAND Jury TESTIMONY 


Witnesses in an antitrust trial generally have a continuing business interest in 
the outcome of the suit. If they are competitors or customers of the defendants, it 
is only natural that they will consider their future relationships in the industry. 
This sometimes leads to a race for witnesses, in which the Government too frequently 
runs second. It is not uncommon to find that potential witnesses receive price con- 
cessions and unprecedented good treatment from the defendants between the time 
of filing and trying an antitrust suit. Occasionally the Government is deprived of 
witnesses because the defendants discover shortly before trial that they need such 
witnesses as “advisers” or “experts,” and place them on their pay rolls under such 
labels. 

Long before the commencement of trial the foundations for the introduction of 
evidence must be laid. Only the loosest sort of preparation can be satisfied by 
merely sending agents into the field to interview witnesses. It is essential that 
wherever feasible witnesses be committed by signed statements, preferably sworn 
statements. 

It is the usual experience of prosecutors that the best prepared case is one which 
has had the benefit of a carefully planned grand jury proceeding. Through such 
a proceeding witnesses can be sworn, thoroughly probed, and placed on record. The 
transcript of grand jury testimony is available to Government counsel, but not to 
defendants except by court order, which is generally refused.1_ Defendant’s counsel 


* A.B., 1925, University of Minnesota; LL.B., 1928, Harvard University. Member of the New York 
and District of Columbia Bars. Special Assistant to the Attorney General in charge of the United States 
Government’s suit under the Sherman Act against the Aluminum Company of America and 62 other 
defendants. Lecturer, George Washington University, 1931-1932. 

1In U. S. v. Garsson, 291 Fed. 646, 649 (S. D. N. Y. 1923), Judge Learned Hand commented that 
defendants’ right to inspect grand jury minutes “‘is said to lie in discretion, and perhaps it does, but no 
judge of this court has granted it, and I hope none ever will.” See also U. S. v. Oley, 21 F. Supp. 281 











TriaL TECHNIQUE IN ANTITRUST CasES 139 


will think twice before he calls as his witness a man who has given a sworn state- 
ment or testimony before a grand jury, especially if he does not have a transcript of 
the testimony. The probability of destroying a vulnerable witness by prior con- 
tradictory statements creates a hazard which experienced counsel prefer to avoid. 

If the prosecutor has had the foresight to obtain prior statements from the indi- 
vidual defendants and their probable witnesses, he is apt to be far better equipped 
for effective cross-examination. For this reason it is a mistake to call only friendly 
witnesses and ignore hostile witnesses in the grand jury hearing. Reluctant or un- 
certain witnesses may develop into key witnesses when their statements are elicited 
in formal examination under oath. Although the prosecutor has great latitude in 
the grand jury room and may be tempted to fall into the habit of leading friendly 
witnesses and asking incompetent questions, this will tend only to mislead him as 
to the kind of answers he may expect at the trial where opposing counsel and the 
court will enforce the rules of evidence. 


2. DEPOSITIONS AND INTERROGATORIES BEFORE TRIAL 


In civil cases which do not have the benefit of prior sworn statements before a 
grand jury, the plaintiff's counsel may obtain much valuable evidence before trial 
by invoking the new “Rules of Civil Procedure,” which became effective September 
16, 1938.2, One of the principal contributions of the new rules is in liberalizing dis- 
covery and the taking of testimony before trial, matters covered in Rules 26-37. 

The moving party is more apt to be interested in a full disclosure of all relevant 
facts than is the defendant, who may be seeking to avoid liability either because the 
violation cannot be fully and convincingly proved or because his connection with 
it cannot be established by competent proof. Under such circumstances the Gov- 
ernment prosecutor has every incentive to force the production of proof and liber- 
alize the rules of procedure and the admissibility of evidence. The defense does 
not always have the same incentive, and it is therefore of primary importance that 
the prosecutor be equipped to remove obstructions to proof. 

Under Rule 26 a party may take the testimony of any person either orally or on 
written interrogatories “for the purpose of discovery or for use as evidence.” ‘The 
scope of the deposition need not be defined in advance, but the court may limit its 
scope by order (Rule 30). Thus the burden is placed upon the party opposing the 
deposition. 

(E. D. N. Y. 1937); Metzler v. U. S., 64 F. (2d) 203, 206 (C. C. A. oth, 1933); U. S. v. American 


Medical Ass’n, 26 F. Supp. 429, 431 (D.C. 1939). 

For a further discussion of this point, see Lewin, The Conduct of Grand Jury Proceedings in Anti- 
trust Cases, supra, p. 121. 

* The new rules have not been in effect long enough to demonstrate fully their contribution to sim- 
plification of antitrust trials. The only Government antitrust case tried under these rules to date is the 
pending Aluminum monopoly trial, which commenced June 1, 1938, and is still in progress. U. S. v. 
Aluminum Company of America, S. D. N. Y., Eq. No. 85-73, filed April 23, 1937. In discussing the 
application of the rules to antitrust cases, reference will be made to the district judge’s interpretations 
which are no longer in issue in the trial of that case. 
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Such depositions may be used to contradict or impeach the witness at the trial. 
If the deponent is a party to the suit, the adverse party may use the deposition at 
the trial for any purpose. A party taking a deposition runs the hazard of having 
the deposition used against him in the event that it is unfavorable, but only if the 
witness is unavailable or “such exceptional circumstances exist as to make it desirable, 
in the interest of justice . . . to allow the deposition to be used” (Rule 26 (d) (3)). 

Under this rule a party incurs very little risk by probing adverse parties or hostile 
witnesses residing in the vicinity of the court by taking depositions before trial. 
Under Rule 26 (f) the mere taking of a deposition does not make a person the 
witness of the party taking such testimony. 

The value of a deposition may be destroyed by asking too many questions, be- 
cause Rule 26 (d) (4) provides: “If only part of a deposition is offered in evidence 
by a party, an adverse party may require him to introduce all of it which is relevant 
to the part introduced, and any party may introduce any other parts.”* 

Written interrogatories may be served upon an adverse party to the suit, and 
answers may be required under oath (Rule 33). Such interrogatories are especially 
useful in complicated antitrust cases where it is necessary to elicit from the defend- 
ants statistical information regarding such matters as production, sales, prices, nar- 
rative statements of particular commercial transactions, and custody of important 
documents. 

After the interrogatories have been answered, controversy may arise as to the 
extent of their use in an antitrust case, especially if there are numerous defendants 
with diverse interests. The answers are obviously competent evidence against the 
party answering on the theory of admissions.* In the Aluminum monopoly trial 
Judge Caffey has held that the interrogatory answers of one defendant are not ad- 

* There has been diversity of authority on the question whether the party giving a deposition may 
introduce it if the party taking the deposition offers none of it. Cases holding that the deponent has no 
right to offer the deposition are: Southern Railway Co. v. Hayes, 183 Ala. 465, 472, 62 So. 874, 876 
(1913); Conway & Reyburn v. Turner & Woodruff, 8 Ark. 356, 362 (1848); Beem v. Farrell, 135 Iowa 
670, 113 N. W. 509 (1907); Fugate & Young v. Carter, 6 Mo. 267, 272 (1840);' Vaughn & Co. v. 
Garland, 38 Va. 251 (1840); cf. Shober v. Wheeler, 113 N. C. 370, 377, 18 S. E. 328, 329 (1893). 
Contra: Hadley v. Upshaw, 27 Texas 547, 549-550 (1864); S. V. Bachemin v. Widow A. Scheixnaydre, 
16 La. Ann. 32 (1861); Standard Life & Acc. Ins. Co. v. Tinney, 73 Miss. 726, 733-734, 19 So. 662, 


664-665 (1896); Page v. Krekey, 17 N. Y. Supp. 764, 768 (1892), rev’d on other grounds 137 N. Y. 
307, 33 N. E. 311 (1893). 

Some states hold that if the interrogating party offers some of the answers to interrogatories, he need 
not offer others except those that are connected or are necessary to complete the answers offered: Allend 
v. Spokane Falls & N. Ry. Co., 21 Wash. 324, 336, 58 Pac. 244, 247 (1899); Demelman: v. Burton, 176 
Mass. 363, 57 N. E. 665 (1900); see Freeman v. United Fruit Co., 223’ Mass. 300, 304, 111 N. E. 789, 
791, 792 (1916). Other states hold that if some of the answers are introduced by the interrogating 
party, the other side may insist that all be introduced: Calvert, et al. v. Calvert, 180 Ala. 105, 108, 60 
So. 261, 261 (1912); Southern Railway Co. v. Hayes, 183 Ala. 465, 473, 62 So. 874, 876-877 (1913). 

The better view appears to be that the interrogating party who offers answers to interrogatories may 
contradict them by other evidence: M’Farland v. Hunter, 35 Va. 489, 497 (1836); Vaughn & Co. v. 
Garland, 38 Va. 251 (1840); Moore v. Palmer, 14 Wash. 134, 44 Pac. 142 (1896). 

“See Federal Surety Co. v. City of Staunton, Ill., 29 F. (2d) 9, 14 (C. C. A. 5th, 1928). See also 
Coggey v. Bird, 209 Fed. 803, 807 (C. C. A. 2d, 1913); Pan American Co. v. U. S., 273 U. S. 456, 499 
(1927); Guardian Trust Co. v. Meyer, 19 F. (2d) 186, 191 (C. C. A. 8th, 1927). 
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missible against other defendants, the other defendants having had no opportunity 
for cross-examination.® 

Where interrogatories are addressed to corporations, it is advisable to conclude 
them with a final interrogatory asking that the individual supplying each answer 
be designated at the foot of such answer. This may be helpful not only in enabling 
the Government to determine readily whom to call as witnesses on particular ques- 
tions that may arise during the trial, but also in placing the Government in a posi- 
tion to contradict or impeach witnesses by their own sworn answers. 


3. TRIAL SUBPOENAS 


A subpoena duces tecum may serve as the key to the principal source of evidence 
in a large antitrust trial which has not been preceded by a grand jury hearing. 
Many antitrust trials have been won by the documents subpoenaed from defendants. 
Although it may be true that “Conspirators do not go out upon the public highways 
and proclaim their purpose,” it is rare that one or more of the business men engaged 
in an antitrust conspiracy does not write damaging letters either to his fellow con- 
spirators calling for action under their agreement or to his favorite customers explain- 
ing that he cannot grant certain concessions because of an understanding among the 
defendants.” Such letters generally may be received in evidence against their authors 
as admissions and against other defendant-conspirators as declarations in furtherance 
of the conspiracy, assuming that a conspiracy has been alleged and proved by prima 
facie evidence.® 

Under Rule 45 subpoenas are issued in blank, signed and sealed by the Clerk of 
Court, and the party may fill in a description of the documents required. On 
motion of the witness, a subpoena may be quashed if it is “unreasonable and oppres- 
sive.” The rule thus requires the subpoenaed party to take the initiative in any 
contest on the validity of the subpoena. 

A trial subpoena may be issued as soon as the trial date is fixed and may be made 
returnable on the first day of trial. The issuance of trial subpoenas should not await 
the commencement of trial if the documents subpoenaed are numerous, first, because 
it may provide the adverse party with the basis for a legitimate claim of hardship 
and unreasonableness which may be a good defense to a subpoena, and second, be- 
cause it may not afford sufficient opportunity for adequate inspection of the doc- 
uments without delaying the trial. 

In the Sugar Institute case® the Government served about 20 subpoenas duces 
tecum upon defendants, calling for the production of more than 500,000 documents. 


®See also Montgomery v. Dillingham, 11 Miss. 647, 657 (1844); Stetson v. Wolcott, 15 Gray 545 
(Mass. 1860), where it is held that the answer of one defendant generally is not evidence against co- 
defendants except in the case of joint liability. 

® Marrash v. U. S., 168 Fed. 225, 229 (C. C. A. 2d, 1909). 

™The record in Sugar Institute v. U. S., 297 U. S. 553 (1936), contains hundreds of Government 
exhibits of this character. 
® Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 249 (1917). 
® Supra note 7. 
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The exhibits selected from these documents furnished the basis for most of the court’s 
findings of unreasonable restraints of trade. 

In the Aluminum case Government counsel spent several weeks preparing one 
subpoena addressed to the chief corporate defendant. It contained 184 items com- 
prising 32 pages. The Aluminum Company moved to quash the subpoena on the 
ground that it was unreasonable in that it called for large classes of documents under 
broad subject headings covering periods as long as fifty years. The motion was 
accompanied by an affidavit stating that it would require a search through four 
lineal miles of files containing perhaps 50,000,000 documents. The court allowed 
174 of the 184 items of the subpoena, applying the rule that such a subpoena is valid 
if each item is reasonably limited as to (1) time, (2) parties, and (3) subject 
matter.’° Each item of this subpoena sought carefully but broadly to define the 
subject matter of the documents desired, the classes of persons who were parties to 
the documents, and the period of time covered. Virtually none of the documents 
had been seen by representatives of the Government. Although the documents pro- 
duced were so voluminous that they weighed several thousand pounds and required 
the full time of four Government representatives working for one month to make 
a rough selection of 16,000 documents deemed worthy of photostating, the court 
felt bound by the decisions cited to allow each subpoena item which could be shown 
to be relevant to the issues raised in the pleadings. Before trial the court heard 
arguments as to the scope of the issues and the “probable materiality” of the doc- 
uments subpoenaed. Each item of the subpoena was subjected to scrutiny and com- 
pared with the allegations of the bill of complaint to ascertain whether there was 
a probability that the documents called for were material to the charges. 

In this connection it may be noted that the pleadings not only define the scope 
of the issues to be tried but also may restrict a party’s right to subpoena documents 
and compel answers to interrogatories. With this in mind, the bill of complaint in 
an antitrust suit should be both broad and specific. Depending on the individual 
taste of the judge, the prosecutor may have occasion to rely either upon the broad 
allegations of monopolistic or restraining practices charged against the defendants, 
or upon the specific allegations describing particular transactions complained of, or 
both, to support his demand for documents and answers to interrogatories. 

Inasmuch as a subpoena order operates in personam, it may require the person 
served to produce any books or records in his custody, even though he has to go out- 
side the United States to produce them.’ In the Aluminum case, the Government 

2° Brown v. U. S., 276 U. S. 134, 143 (1928); Nelson v. U. S., 201 U. S. 92, 99-101 (1906); Con- 


solidated Rendering Co. v. Vermont, 207 U. S. 541, 553-554 (1908); Hammond Packing Co. v. Arkansas, 
212 U. S. 322 (1909); Wilson v. U. S., 221 U. S. 361, 376, (1911); Wheeler v. U. S., 226 U. S. 478, 
489 (1913). 

™2 Under §13 of the Clayton Act subpoenas “may run into any other district,” provided that in civil 
cases where the subpoena is to be served more than 100 miles from the seat of the court, permission be 
obtained from the court “upon proper application and cause shown.” Documents may be subpoenaed 
from any place in the United States, and even abroad if the court has jurisdiction over the custodian of 
the documents. See Consolidated Rendering Co. v. Vermont, 207 U. S. 541, 552 (1908); Hammond 
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subpoenaed important documents relating to an international- combination, alleged 
to be fixing prices, from the defendant Aluminium, Limited, a Canadian corporation 
having an office in New York. The documents had to be brought from Canada and 
other foreign countries. The defendant did not attack the subpoena, perhaps be- 
cause the trial court had previously sustained interrogatories which required it to 
obtain information from its foreign offices and through its foreign subsidiaries.’ 


4. INSPECTION oF SUBPOENAED DocuMENTs 


When a subpoena has been sustained, only half of the battle to obtain access to 
the documents has been won, for a subpoena is merely an order requiring that the 
person subpoenaed “produce,” .c., bring into court, the designated documents which 
are in his custody. Until further order of court, he has no obligation to turn 
them over to opposing counsel. Under the old federal practice, at least prior to the 
enactment of Equity Rule 58,’° a defendant called upon to produce numerous doc- 
uments, the specific contents of which were unknown to the plaintiff, could cause 
great embarrassment to his opponent by merely bringing the documents into court 
and refusing to permit inspection. They could not be offered in evidence until they 
were properly identified by a competent witness and shown to be relevant, and it 
was awkward to attempt this without prior inspection of the documents. New 
Rule 34, however, provides that upon motion of any party showing good cause, 
the court 


may order any party to produce and permit the inspection and copying or photographing, 
by or on behalf of the moving party, of any designated documents, papers, books, accounts, 
letters, photographs, objects, or tangible things, not privileged, which constitute or contain 
evidence material to any matter involved in the action and which are in his possession, 
custody, or control. 


Under this rule photostat copies may be obtained before trial. Controversy, how- 
ever, will arise in connection with the requirement that the documents must “consti- 
tute or contain evidence material” to the matter involved in the suit. If the person 
subpoenaed claims that the documents do not contain material evidence, how is this 
issue to be determined, and when? 





Packing Co. v. Arkansas, 212 U. S. 322, 348 (1909); ‘Trees v. Glenn, 319 Pa. 487, 490-491 (1935); 
Gemson v. Perreault, 201 App. Div. 649, 194 N. Y. Supp. 618 (1922); cf. The Salton Sea Cases, 172 
Fed. 792 (C. C. A. oth, 1909), cert. denied, 215 U. S. 603; Madden v. Rosseter, 114 N. Y. Misc. 416, 
187 N. Y. Supp. 462 (1921), aff'd, 196 App. Div. 914, 187 N. Y. Supps.943 (1921); (1908) 21 Harv. 
L. REV. 354. 

124 foreign corporation over which our courts can obtain jurisdiction is accountable for acts done 
abroad and operative in the United States even though lawful abroad. U. S. v. American Tobacco Co., 
221 U. S. 106, 185 (1911); U. S. v. Sisal Sales Corp., 274 U. S. 268 (1927); U. S. v. Nord Deutscher 
Lloyd, 223 U. S. 512, 517-518 (1912); U. S. v. Bowman, 260 U. S. 94, 101-102 (1922); U. S. v. 
Hamburg-Amer. P. F. A. Gesellschaft, 200 Fed. 806, 807 (C. C. S. D. N. Y. rgrr). 

18 Equity Rule 58 authorized “such orders as may be appropriate to. . . effect the inspection or produc- 
tion of documents in the possession of either party and containing evidence material to the cause of 
action.” Under this rule the court could order inspection of documents when custody or control had 
been admitted of record or established by answers to interrogatories. Pressed Steel Car Co. v. Union 
Pac. R. Co., 241 Fed. 964, 967 (S. D. N. Y. 1917), per Learned Hand, J.; Dixie Drinking Cup Co. v. 
Paper Utilities Co., 5 F. (2d) 322, 324 (E. D. N. Y. 1925). 
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In the Aluminum trial these questions were squarely presented. The Government 
urged a liberal right of inspection under Rule 34. It argued that after a subpoena 
had been sustained on the theory that the documents subpoenaed were “probably 
material,” it should have the right to inspect them in order to select and coordinate 
those to be offered. It was urged that until a party had seen the documents, he was 
hardly in a position to argue the ultimate materiality of any particular document. 
It was pointed out that upon defendant's assertion that the documents do not contain 
material evidence, the trial judge would be placed in the position of deciding this vital 
issue without the benefit of an adequate argument by plaintiff’s counsel, who might 
be able to demonstrate the specific relationship of each document to other evidence 
to be offered. It was also suggested that the parties would be discouraged from 
invoking Rule 34 if it imposed upon the presiding judge the tedious burden of under- 
taking a preliminary inspection of each document subpoenaed, many of which could 
be eliminated by counsel’s inspection. The trial judge, however, interpreted Rule 34 
as requiring that, where the question of materiality is disputed, the judge must “ex- 
amine every document before determining . . . whether it may properly be inspected 
by the Goverrment.”"* He rejected the Government’s contention “that the question 
of materiality is determinable by mere examination of the face of the subpoena” con- 
sidered in the light of the pleadings and the testimony then in the record. 

The right of inspection of documents before trial is of especial importance in a 
civil antitrust case because (1) the documents are apt to be so numerous as to require 
selection and classification, and (2) it is impracticable, boresome and undramatic to 
attempt to make any selection of documents during the formal examination of a wit- 
ness on the stand. Although a trial subpoena may not be used to initiate a “fishing 
excursion,”"® as perhaps may a grand jury subpoena,”® it is obvious that a selection 
from voluminous documents subpoenaed will almost always be necessary. 

In some jurisdictions a party may be penalized by inspecting unfavorable doc- 
uments subpoenaed from his opponent. In the Southern District of New York it 
was held in 1891 that “If a party inspect a document produced by his adversary in 
response to a subpoena duces tecum issued by him, such document may be admitted 
as evidence for his adversary if he himself declines to put it in.”** It is suggested 
that a proper interpretation of Rule 34 would permit inspection without the hazard of 
any such penalty; otherwise the privilege of inspection is conditioned and discouraged. 


5. SHORT-CUT IN AUTHENTICATING DocuMENTS 


Rule 36, providing for the admission of genuineness of documents, may serve to 
greatly expedite the trial where a large number of documents are to be offered in 


%*U. S. v. Aluminum Company of America, 26 F. Supp. 711, 712-713 (S. D. N. Y. 1939). 

45. S. v. Terminal R. Ass’n, 154 Fed. 268 (C. C. E. D. Mo. 1907); General Finance Corp. v. New 
York State Rys., 1 F. Supp. 381, 382 (W. D. N. Y. 1931). 

1°, S. v. American Tobacco Co., 146 Fed. 557 (C. C. S. D. N. Y. 1906). 

17 Edison Electric Light Co. v. U. S. Electric Lighting Co., 45 Fed. 55, 59 (S. D. N. Y. 1891). A 
later case, however, has thrown doubt upon this doctrine. Worrall v. Davis Coal & Coke Co., 113 Fed. 
549, 557 (S. D. N. Y. 1902). In the New York state courts the rule has been entirely cast aside. Smith 


v. Rentz, 131 N. Y. 169, 30 N. E. 54 (1892). 
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evidence. Under this rule, a party may serve upon his opponent, at any time after 
the pleadings are closed, “a written request for the admission by the latter of the 
genuineness of any relevant documents described in and exhibited with the request 
or of the truth of any relevant matters of fact set forth therein.” Unless the opponenc 
submits a sworn statement within ten days “either denying specifically the matters of 
which an admission is requested or setting forth in detail the reasons why he cannot 
truthfully either admit or deny those matters,” each of the matters is considered ad- 
mitted. This virtually shifts the burden of establishing the genuineness of documents. 

Previous to the enactment of this rule a party could maneuver his opponent into 
calling doubtful or adverse witnesses to authenticate documents, and then obtain the 
benefit of a cross-examination on the subject matter of the documents.’* Frequently 
this discouraged a litigant from relying upon documents which had to be introduced 
through hostile witnesses. Now the issue of authenticity is disposed of between the 
parties before trial or out of court during the trial, wherever the issue cannot reason- 


ably be in dispute. 
6. Cuorce oF TriaL MetTHop 
The parties to a civil antitrust suit, especially the Government, have unusual free- 
dom of choice as to how and where the case should be tried. The venue may be laid 
in any district where any one of the defendants is an “inhabitant” or “may be found 
or transacts business.”?® Defendants not found in the district may be summoned 


from other districts “whether they reside in the district in which the court is held 


or not.”2° 


After venue has been determined, the question still remains as to how the case 
should be tried. An antitrust case brought by the Government in a court of equity 


8 There is room for difference of opinion on the question whether a witness may be cross-examined 
on the entire subject matter of a document which he merely authenticates on direct examination. Beal 
v. Nichols, 2 Gray 262 (Mass. 1854). But cf. Goodno v. Hotchkiss, 88 Conn. 655, 92 Atl. 419 (1914). 
There is some basis for the contention that a witness who testifies to the sole fact that he signed and 
sent a letter can be cross-examined only on that fact and not on the letter’s contents. Mine & Smelter 
Supply Co. v. Parke & Lacy Co., 107 Fed. 881, 883-884 (C. C. A. 8th, 1901); Seymour v. Malcolm 
McDonald Lumber Co., 58 Fed. 957, 959-96c (C. C. A. 6th, 1893). Cf. Aeolian Co. v. Standard Music 
Roll Co., 176 Fed. 811 (C. C. N. J. 1910); Montgomery v. Aetna Life Ins. Co., 97 Fed. 913, 916 
(C. C. A. 6th, 1899); see Note (1920) 7 A. L. R. 1116. Counsel may better urge this theory of lim- 
ited cross-examination if he defers his offer of the document until the witness has left the stand, for 
then he can argue that the direct examination was restricted to the bare testimony that the witness signed 
and sent the letter and that the cross-examination should not go further. 

7° Clayton Act, 38 Stat. 736 (1914) §§12, 15, 15 U. S. C. §§22, 25. 

?° Sherman Act, 26 Stat. 209 (1890) §5, 15 U. S. C. §5; Clayton Act, supra note 19, §15. See U. S. 
v. Aluminum Company of America, 20 F. Supp. 13 (S. D. N. Y. 1937), holding even a Canadian cor- 
poration could be summoned to answer charges in the United States where it had an office and “transacted 
business.” In Standard Oil Co. v. U. S., 221 U. S. 1, 43-44, 46 (1911), only one corporation of the 71 
corporate and seven individual defendants resided in the Eastern District of Missouri where the suit 
was brought, but the Supreme Court overruled objections to the venue. For a strict application of the 
requirements of venue, see the recent concurring opinion of Circuit Judge Sparks in U. S. v. Socony- 
Vacuum Oil Co., Inc. (“Madison Oil Case”) 105 F. (2d) 809, 839 (C. C. A. 7th, 1939), where it was 
said that the Western District of Wisconsin was not a proper venue because defendants’ joint purchases 
of oil to effectuate the price-fixing conspiracy were made entirely outside the district, although sales 
were made within the district. 
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may be tried before either (1) a United States District Judge, or (2) a special “Ex- 
pedition Court” comprising all of the available circuit judges within the circuit, or 
(3) a special master or examiner designated by the court. 

If the Attorney General files an expediting certificate certifying that “in his opinion, 
the case is of general public importance,” the case is given precedence and “assigned 
for hearing at the earliest practicable day, before not less than three of the circuit 
judges.”** Such expediting certificates have been filed in only 29 antitrust cases since 
the enactment of the Expediting Act in 1903.7” 

The statute contains no express limitation as to when the expediting certificate 
must be filed. Whether it could be filed after a trial commences and thereby imme- 
diately transfer the cause from the district judge to the Expedition Court has never 
been squarely adjudicated.”* There might be circumstances of extreme delay where 
the Government would be justified in forcing a speedy determination by invoking 
the Expediting Act after the evidence has been submitted to the district judge. Or a 


*1 Expediting Act, 32 Stat. 823 (1903) §1, 15 U. S. C. §28. 

*2 Most of these expediting certificates were filed during the period from 1906 to 1916: Northern 
Securities v. U. S., 120 Fed. 721 (C. C. D. Minn. 1903), 193 U..S. 197 (1904); U. S. v. Terminal 
R. R. Ass'n, 224 U. S. 383 (1905) (Ex parte United States, 226 U. S. 420 (1913), grew out of the 
Terminal R. R. Ass’n case); U. S. v. Standard Oil Co., 221 U. S. 1 (1906); U. S. v. American Tobacco 
Co., 221 U. S. 106 (1907); U. S. v. New York, N. H. & H. R. Co., 165 Fed. 742 (C. C. Mass. 1908); 
U. S. v. E. I. du Pont de Nemours & Co., 188 Fed. 127 (C. C. D. Del. 1911); U. S. v. Periodical Clearing 
House, 1 D. & J. 287 (S. D. N. Y. 1911); U. S. v. Union Pac. R. Co., 188 Fed. 102 (C. C. D. Utah, 
1911), 226 U. S. 61, 470 (1912); U. S. v. U. S. Steel Corp., 240 U. S: 442 (1911); U. S. v. Kellogg 
Corn Flake Co., 222 Fed. 725 (E. D. Mich. 1912); U. S. v. Lake Shore & M. S. Ry. Co., 203 Fed. 295 
(S. D. Ohio, 1912); U. S. v. Delaware, L. & W. R. R., 238 U. S. 516 (1913); U. S. v. Great Lakes 
Towing Co., 208 Fed. 733 (N. D. Ohio, 1913), 245 U. S. 675 (1917); U. S. v. Reading Co., 253 U. S. 
26 (1913); U. S. v. Eastern States Retail Lumber Dealers’ Ass’n, 234 U. S. 600 (1914); U. S. v. 
Hamburg-American S. S. Line, 216 Fed. 971 (S. D. N. Y. 1914), 239 U. S. 466; U. S. v. International 
Harvester Co., 214 Fed. 987 (D. Minn. 1914), 248 U. S. 587 (1918); U. S. v. Keystone Watch Case 
Co., 218 Fed. 502 (E. D. Pa. 1915); U. S. v. Prince Line (American-Asiatic S. S. Ass’n, Ltd.), 220 
Fed. 230 (S. D. N. Y. 1915), 242 U. S. 537 (1917); U. S. v. Quaker Oats Co., 232 Fed. 499 (N. D. 
Ill. 1916); U. S. v. United Shoe Machinery Co., 247 UJ S. 32 (1918); U. S. v. New England Fish 
Exchange, 258 Fed. 732 (D. Mass. 1919); U. S. v. Southern Pine Ass’n (E. D. Mo. 1921, unreported); 
U. S. v. N. Y. Coffee & Sugar Exchange, 263 U. S. 611 (1924); U. S. v. Jeffrey Mfg. Co. (S. D. Ohio, 
1925, unreported); U. S. v. Standard Oil Co. of Indiana, 33 F. (2d) 617 (N. D. Ill. 1929); U. S. v. 
Standard Oil Co. of N. J. (Vacuum Co.), 47 F. (2d) 288 (E. D. Mo. 1931), a new expediting certificate 
was filed in this case; Appalachian Coals, Inc. v. U. S., 288 U. S. 344 (1932); U. S. v. Aluminum 
Company of America, 20 F. Supp. 608 (D. C. Pa. 1937), aff'd, Aluminum Company of America v. 
U. S., 302 U. S. 230 (1937). 

*8 Perhaps the nearest approach to this occurred when the defendants in the Aluminum suit, which 
was filed in New York in 1937, obtained a temporary injunction in the Western District of Pennsylvania 
against Government counsel, restraining them from proceeding with the New York suit on the ground 
that the Government had filed a similar suit and had obtained a consent decree in Pennsylvania in 1912. 
After a trial before the district judge in Pennsylvania, resulting in a temporary injunction against Gov- 
ernment counsel, the Attorney General filed an expediting certificate in that district, certifying that the 
proceeding in Pennsylvania (which was ancillary to the 1912 suit in that district) had become of general 
public importance. Thereupon the circuit judges of the third circuit were convened as a special Ex- 
pedition Court. Over defendants’ objection, their application for a permanent injunction against Govern- 
ment counsel was tried before the Expedition Court, which held that it had jurisdiction despite the fact 
that the proceedings had commenced and a preliminary trial had been held before the district judge. 
U. S. v. Aluminum Company of America, 20 F. Supp. 608 (W. D. Pa. 1937). The judgment of the 
Expedition Court vacating the temporary injunction and denying a permanent injunction against Gov- 
ernment counsel was affirmed by the Supreme Court. Aluminum Company of America v. U. S., 302 


U. S. 230 (1937). 
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situation might arise where the district judge becomes incapacitated or dies after the 
testimony has been submitted but before judgment. In either of these events, it 
would seem that the Expedition Court might properly expedite its own proceeding 
by accepting the record made before the district judge and hearing argument based 
upon such record and any supplementary evidence which the parties might present to 
a specially appointed master or examiner. 

The choice between a district judge and an Expedition Court might be gov- 
erned by the nature of the evidence to be offered, as much as by the desire for 
expedition. If the testimony is to be lengthy, it is almost certain that the Expedition 
Court will designate a special master or examiner to take the proof and report it to 
the court. It is doubtful whether such procedure expedites the trial of the issues, 
because the case must be fully argued before the Expedition Court at a separate 
hearing after the master has made his report. However, such a proceeding gives 
the parties the benefit of an initial adjudication of the facts by a court of three or 
more judges. A number of the most important cases in the trust-busting campaign 
of President Theodore Roosevelt were tried in this way.** In the more recent Appa- 
lachian Coals case*® the testimony was taken before the Expedition Court itself. 

If the testimony to be offered is of a sensational character, such as that presented 
in the poultry racket case,"* where it was important for the trial judge to observe the 
obvious intimidation of witnesses, there can be little doubt that the Government would 
lose a great advantage if the testimony were taken before a special master. 

On the other hand, if the abuses complained of are not sensational and the de- 
meanor of the witness not significant, the Government may gain an advantage by 
presenting the evidence before a special master and thereby subordinating the facts 
to the questions of law when the case is argued before the court. Also if the obstruc- 
tions to technical proof are great, they may be minimized by taking testimony before 
a special master or examiner. The usual tendency in such a proceeding, as in an 
administrative hearing, is for counsel mutually to apply the rules of admissibility 
liberally, whereas in a trial before a judge who is in a position to rule forthwith on 
admissibility of proof, the tendency is to require strict proof and to take advantage 
of technical rules of evidence. 


7. THe OpENING STATEMENT 


An opening statement should be a definite understatement of the facts which the 
plaintiff proposes to prove, whether the case is a criminal prosecution before a jury 


*4In Standard Oil Co. v. U. S., 221 U. S. 1 (1911) and U. S. v. American Tobacco Co., 221 U. S. 
106 (1911), the testimony was taken before special examiners appointed by the court with authority to 
take testimony in various parts of the country. In the antitrust suit against the paper industry, a special 
examiner was appointed with authority to take testimony both within and without the District of 
Minnesota. See Nelson v. U. S., 201 U. S. 92 (1906); Alexander v. U. S., 201 U. S. 117 (1906). The 
proceeding arising out of the Socony-Vacuum consolidation in 1931 under the old Standard Oil decree 
was argued before an Expedition Court sitting in the Eastern District of Missouri, which had appointed 
a special master to take the testimony in New York, 47 F. (2d) 288. 

*5UJ, S. v. Appalachian Coals, Inc., 1 F. Supp. 339 (W. D. Va. 1932); Appalachian Coals, Inc. v. 
U. S., 288 U. S. 344 (1933). * Tocal 167 v. U. S., 291 U. S. 293 (1934). 
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or an equity suit before a judge. Superlatives, even though warranted, should be 
used sparingly at this stage of the trial. 

In a criminal prosecution there is real danger of reversible error in opening state- 
ments discussing extraneous facts not in issue or facts which cannot reasonably be 
proved by competent evidence. In all cases an exaggerated opening not only destroys 
the court’s confidence in counsel but also commits him to an unnecessarily high 
standard of proof. If the proof falls short of the prosecutor’s claim in his opening, a 
judge as well as a jury has a tendency to conclude that the proof has also fallen short 
of establishing a violation of law. On the other hand, if the proof surpasses the 
opening statement, the natural inference is that the plaintiff has more than proved 
his case. 

It is neither permissible nor wise to indulge in argument in an opening. The 
function of an opening is to outline the issues and the evidence to be offered. It should 
lay a simple foundation for the evidence and for the conclusions which the party 
will seek to draw from the evidence. It affords counsel an opportunity, which he 
may not have again until summation, to show the relationship between items of 
evidence where the connection will not be apparent during the formal presentation 
of evidence unaccompanied by comment or argument. 


8. SELECTION OF WITNESSES 


Complaining witnesses are the backbone of an antitrust trial. Even though the 
issues present a clear-cut question of law and do not require the testimony of wit- 
nesses who have been injured by the alleged violations, the plaintiff’s case will invite 
little sympathy from either a judge or a jury unless it appears that someone has 
been hurt or is about to be hurt by the violations. Without vigorous complaining 
witnesses, the Government’s case tends to become academic and technical, and the 
court, in applying the “rule of reason,” may reach out to find a business excuse for 
the course of conduct challenged by the Government.”” 

Even in case a suit were to be initiated by the Government without complaints 
from the industry, it would be the prosecutor’s duty to canvass the industry in order 
to find witnesses who have legitimate complaints. If a cause of action has merit, it 
is rare that there are not a substantial number of members of the industry who have 
bona fide complaints which may be presented in the form of competent testimony 
showing how their business opportunities have been or will be injured by defend- 
ants’ practices. Most of such potential complainants are not crusaders and do not 
submit complaints until they are solicited. 

In a civil case it is often desirable to call some of the defendants to the witness 
stand early in the trial, whether the prosecutor has the benefit of their prior signed 
statements or not. If the Government’s witnesses make out a strong case, the de- 
fendants are very likely to be called in any event as witnesses for the defense. There 


*7 See Appalachian Coals, Inc. v. U. S., 288 U. S. 344 (1933). 














TriaL TECHNIQUE IN ANTITRUST CasEs 149 


are certain advantages in forcing their testimony at an early stage of the trial when 
they do not know precisely what the Government’s witnesses will testify. 

Furthermore, the hazard involved in calling an adverse party has been min- 
imized. Under Rule 43 (b) of the new Rules of Civil Procedure, “a party may 
call an adverse party . . . and interrogate him by leading questions and contradict 
and impeach him in all respects as if he had been called by the adverse party, and 
the witness thus called may be contradicted and impeached by or on behalf of the 
adverse party also, and may be cross-examined by the adverse party only upon the 
subject matter of his examination in chief.” 

Rule 43 (b) was given a strict interpretation in the Aluminum tial, where the 
Government called one of the individual defendants as a witness and proceeded to 
cross-examine him. Other defendants objected to this method of examination, and 
urged that his testimony in so far as it was received against them must be elicited 
in the orthodox form of a direct examination. The Government took the position 
that this would defeat the liberalizing intent of the rule as applied to antitrust cases, 
where there are many defendants and the evidence is needed against all of them. It 
argued that the true intent of the rule was to permit cross-examination of a witness 
who is “adverse” to the party calling him, and that the adverse relationship between 
the witness and the party calling him should establish the method of examination. 
The witness being one of the defendants, it was contended that the Government 
should have the right to cross-examine and that any competent and relevant evidence 
elicited in this fashion should be received not only against him but against all de- 
fendants on trial. However, when objections to questions calling for conclusions 
were raised simultaneously by the witness’ counsel and by counsel for other defend- 
ants, the trial judge frequently overruled the witness’ counsel’s objection but sustained 
the objection of other defendants, apparently on the theory that the witness was to 
be considered “an adverse party” only as between the Government and himself, and 
not as between the Government and other co-defendants. The result was that part 
of this evidence was received against the witness but not against other defendants. 


g. STRATEGIC PRESENTATION OF STRONG PoInTs 


Sometimes in a trial before a judge, and almost always in a trial before a jury, 
a significant point is subordinated in importance and may even pass unnoticed if 
counsel has not taken the precaution to build it up. 

The strongest victory frequently is one which has been won after a contest. 
When a significant fact is bitterly contested by opposing counsel, and then estab- 
lished by incontrovertible proof, it assumes its proper importance in the case. There- 
fore, when counsel is confident that he can ultimately prove an important point by 
conclusive evidence, he may prefer to invite a contest before attempting to clinch 
the point. 

The order of proof is primarily a matter of common sense. Wherever an issue 
of fact is to be presented by a series of witnesses and documentary evidence, the 
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most effective order of proof may be: (1) the weaker witnesses, (2) the stronger 
witnesses, and (3) the documentary proof. The preliminary appearance of the 
weaker witnesses invites a challenge. The opposing counsel, who does not know 
what proof will follow the weaker witnesses, cannot afford to forego a vigorous 
cross-examination of them. By cross-examining he disputes the issue, and this gives 
rise to the inference, particularly before a jury, that the issue is one worth disputing. 

If opposing counsel could anticipate that his adversary will later be in a position 
to establish the point decisively, he would of course take a different approach, per- 
haps conceding the fact and arguing that it is irrelevant or negated by some other 
fact. 

It is of course expedient to have a second line of trenches in the defense of a 
case, but a litigant is very likely to suffer casualties in withdrawing from the position 
which he has set up as his first line of trenches. 


10. CROSS-EXAMINATION OF DEFENDANTS’ WITNESSES 


The average defendant in an antitrust case involving large business interests 
ordinarily avoids deliberate falsehoods on the witness stand. Scruples apart, he is 
likely to be intelligent enough to recognize the danger of being trapped in a false- 
hood. This does not mean that he will not color or exaggerate facts. 

An antitrust case affords unusual opportunities for expression of opinion by de- 
fendants’ witnesses as to the effect of business practices which may be in issue. It 
is not uncommon for the defense to call a witness with the hope that on cross- 
examination he may seize an opportunity to testify to the conclusion that the restraint 
or monopolistic practice under attack does not lessen competition. Ordinarily this 
is a conclusion which the court will be called upon to determine and such testimony 
would not be permitted on direct examination. An unguarded cross-examination 
may invite the conclusion. For this reason the cross-examination is apt to be far 
- more productive and less dangerous if it is confined to specific questions designed to 
show what happened in concrete transactions. Such cross-examination may well be 
devoted largely to confronting the witness with documentary evidence, especially his 
own correspondence and memoranda. 

In the racketeering type of antitrust case such as those involving the Illinois 
railroad bombing,”® trucking,” fur,®° and the poultry racket,** the witnesses are 
more naive, and more susceptible to obvious contradictions in their cross-examination. 

Where an inexperienced witness appears too ready to identify an individual, he 
can sometimes be maneuvered into revealing his falsity. An instance of this occurred 
in the Schechter** trial in 1934. Government witnesses had testified that on June 
28, 1934, inspectors of the NRA Code Authority had been intimidated by the 


28U. S. v. Anderson, 101 F. (2d) 325 (C. C. A. 7th, 1939); cert. denied, 59 Sup. Ct. 822 (1939). 
*°U, S. v. McGlone, 19 F. Supp. 285 (E. D. Pa. 1937). 

8° Uy, S. v. Shapiro, 103 F. (2d) 775 (C. C. A. 2d, 1939). 

*1 Local 167 v. U. S., 291 U. S. 293 (1934). 

82 Schechter Corp. v. U. S., 295 U. S. 495 (1935). 
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Schechter brothers when they endeavoured to inspect the Schechter market. They 
testified that one of the Schechters held an ax in his hand and said, “I'll bury it in 
your skull. You'll never get out of this place alive.” To contradict this testimony, 
the defendants called two orthodox Jewish slaughterers, who testified that they were 
working in the Schechter market when the inspectors arrived and that they saw no 
threats or violence. The first one testified that he remembered the inspector, that 
he wore a badge, and that he would recognize him if he saw him. On cross- 
examination he was maneuvered into identifying a stranger as the inspector. The 
cross-examination commenced as follows: 
Q. Do you remember the inspector with the badge? A. Yes, sir. 


Q. Would you recognize him if you saw him again? A. If I see him— 
Q. Look around the court room and see if you see him. A. I can’t tell. 


At this point the Government prosecutor selected at random from the spectators 
sitting in the court room a man about the same size and complexion as the inspector, 
and asked him to stand up. The cross-examination continued as follows: 


Q. Is this the man? A. I can’t see. 
Q. Come over here and take a look at him, is this the man here? A. That is him. 


The astonished spectator, who had not been advised that he was to be used in 
this experiment, was asked by the trial judge to come forward and stand before the 
jury. The prosecutor then explained that this man was a stranger and that his only 
purpose was to see whether the witness on the stand would identify the first man 
who was pointed out to him. 

The second witness, who had been kept outside the court room while his asso- 
ciate testified, parroted the first, using almost identical language. Although he 
boasted that he was religious and devoted himself only to matters “holy,” he dis- 
credited himself by denying that he had discussed the subject matter of his testimony 
with his associate, his counsel or anyone else. It is a remarkable fact that the average 
unsophisticated witness assumes that it is improper to discuss the facts with counsel 
before taking the stand and becomes an easy victim to opposing counsel’s question 
as to whether he has discussed the case before testifying. This particular witness 
afforded considerable amusement as he dressed up his denial in the following cross- 
examination: 

Q. Did you talk about this case this morning? A. With who? 

Q. With anybody. A. No. 

Q. Did you ever talk to anybody about this case? A. No; I told you one time I am not 
interested in this case, and I didn’t speak with nobody except the day was the counsel in 
the place and he says I have to come in this case for a witness, that is all. 

Q. Did he teil you about the questions that he would ask you? A. No, not me; I only 


talk about what is holy. 
Q. He didn’t ask you any questions at all? A. No. I am too honest for that; he don’t 


want to. 
Q. He didn’t ask you the questions that he would ask you on the stand? A. No. 











152 Law anv CoNnTEMPORARY PRoBLEMS 


Q. Nobody asked you any questions? A. No, if somebody ask me I won’t answer it, 
only if the Judge he is asking me I answer him. 

Q. You didn’t know what questions were going to be asked today? A. What they ask 
me, no. If the Judge will ask me I will answer it— 

The Court: Did you know what they were going to ask here today? A. No. 

Q. You didn’t have any idea what they would ask you? A.I don’t know. 


When attention was called to the fact that he had testified in almost the same 
language as his associate who preceded him on the stand, it became apparent that, 
however “holy,” he was not quite frank. 


11. INFRINGEMENT OF PRIVILEGE AGAINST SELF-INCRIMINATION 


Many verdicts in criminal cases have been reversed because the prosecution has 
infringed upon the defendants’ constitutional privilege against self-incrimination. 
Through decades of interpretation, this privilege has been so far extended and so 
vigorously applied as to become one of the favorite loopholes for the escape of guilty 
defendants. It is uniformly held that any mention in the presence of the jury of the 
defendant’s failure to testify constitutes an infringement upon his privilege not to 


testify and is ground for a mistrial.** 
In a trucking extortion case under the Federal Anti-Racketeering Act and the 


Sherman Act, tried in 1937,°* the Government employed a method of calling attention 
to the defendants’ failure to testify, which is permissible but perhaps near the danger 
point. During the summation to the jury, the prosecutor repeatedly pointed out that 
the testimony of the Government witnesses stood uncontradicted and that the de- 
fendants had not produced any witnesses to challenge the truth of the Government’s 
testimony. This finally prompted defendants’ counsel to move for the withdrawal 
of a juror and a mistrial. The judge ruled that this comment did not constitute 
fundamental error and denied the motion, but he warned the Government that it 


came very near to the danger zone.*® 


®8 The act of March 16, 1878, c. 37, 20! SraT. 30, 28 U. S. C. §632, provides that in criminal cases 
the defendant “‘shall, at his own request but not otherwise, be a competent witness. And his failure to 
make such request shall not create any presumption against him.” This statute prohibits comment by 
the prosecutor or by the court on the failure of a defendant to testify. Wilson v. U. S., 149 U. S. 60 
(1893); see Reagan v. U. S., 157 U. S. 301, 305 (1895). The rule is a corollary of the presumption of 
the defendant’s innocence. Linden v. U. S., 296 Fed. 104 (C. C. A. 3d, 1924). 

The statute prevents even an indirect reference to the failure of the defendant to testify. De Mayo 
v. U. S., 32 F. (2d) 472, 475 (C. C. A. 8th, 1929); see also Tingle v. U. S., 38 F. (2d) 573 (C. C. A. 
‘8th, 1930). The test applied is whether the language used was “manifestly intended to be, or was... 
of such character that the jury would naturally and necessarily take it to be a comment on the failure 
of the accused to testify.” Morrison v. U. S., 6 F. (2d) 809, 811 (C. C. A. 8th, 1925). See also Robilio 
v. U. S., 291 Fed. 975, 985 (C. C. A. 6th, 1923), cert. denied, 263 U. S. 716 (1923). 

**U. S. v. McGlone, 19 F. Supp. 285 (D. Pa. 1937). 

*5 A prosecutor may in final argument call to the attention of the jury the fact that the evidence 
for the Government is uncontradicted. To be objectionable, comment must refer to the failure of the 
defendant personally to testify. Rice v. U. S., 35 F. (2d) 689, 694 (C. C. A. 2d, 1929), cert. denied, 281 
U. S. 730 (1929); Slakoff v. U. S., 8 F. (2d) 9, 10 (C. C. A. 3d, 1925); Lias v. U. S., 51 F. (2d) 215, 
217 (C. C. A. 4th, 1931), aff'd, 284 U. S. 584 (1931); Jamail v. U. S., 55 F. (2d) 216 (C. C. A. 5th, 
1932); Rinella v. U. S., 60 F. (2d) 216, 218 (C. C. A. 7th, 1932); Gargotta v. U. S., 77 F. (2d) 977 
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12. Vicarious ADMISSIONS BY CoRPORATE DEFENDANTS 


An antitrust conspiracy is peculiarly susceptible to proof by admissions. Such 
admissions typically are of two kinds: (1) statements made by individual defend- 
ants or by representatives of corporate defendants engaged in transacting corporate 
business, and (2) declarations by co-conspirators made during the conspiracy and 
in furtherance of its objectives. Declarations in furtherance of the alleged conspiracy 
are not admissible until the court is satisfied by prima facie proof of the existence 
of the conspiracy and the participation of the declarant therein.*® In proving the 
prima facie case of conspiracy, admissions may be received against the individual 
defendants making the admissions and against corporate defendants which have 
authorized the admissions. 

Vicarious admissions by representatives of corporate defendants present two ques- 
tions: (1) Does the alleged representative have express or implied authority to speak 
for the corporation? (2) Was the admission made in the course of conducting cor- 
porate business, 7.¢., as part of the res gestae of a corporate act? If the preliminary 
evidence fails to support the affirmative of both of these propositions, the admission 
cannot be received against the corporation, although it may well be received against 
the individual making the admission if he is a defendant. This raises the practical 
and sometimes vitally important question of designating individuals as well as cor- 
porations as defendants-in the suit. The Department of Justice has occasionally 
handicapped itself in the trial of antitrust conspiracy cases by limiting too narrowly 
its list of individual defendants, or sometimes by generously leaving out the indi- 
viduals altogether and naming only the corporations as defendants. A magnanimous 
gesture of this character is rarely appreciated and is apt to multiply the problems of 
the prosecutor. 

As a matter of strict legal principle, the admissibility of such vicarious admissions 
against corporate defendants should not be affected by the question whether the 


(C. C. A. 8th, 1935); Hood v. U. S., 59 F. (2d) 153, 155 (C. C. A. roth, 1932). But cf. Linden v. 
U. S., 296 Fed. 104, 106 (C. C. A. 3d, 1924). 

It has been intimated that where defense counsel in argument criticizes the prosecutor for failure to 
call additional witnesses, the prosecutor may answer by informing the jury that the law prohibits the 
Government from calling defendants without their consent. Morgan v. U. S., 31 F. (2d) 385, 388 
(C. C. A. 7th, 1929), cert. denied, 280 U. S. 556 (1929). But cf. McKnight v. U. S., 115 Fed. 972, 
981 (C. C. A. 6th, 1902). 

A defendant may waive his immunity from comment by voluntarily testifying as to the merits of 
the case. Raffel v. U. S., 271 U. S. 494 (1926). Where he so testifies; it is proper to call attention to 
detailed charges which he has not denied. Caminetti v. U. S., 242 U. S. 470, 494 (1917); Carter v. 
U. S., 19 F. (2d) 431, 434 (C. C. A. 8th, 1927); Le More v. U. S., 253 Fed. 887 (C. C. A. 5th, 1918), 
cert. denied, 248 U. S. 586 (1918). But cf. Grantello v. U. S., 3 F. (2d) 117, 121 (C. C. A. 8th, 1924). 

¢ Connecticut Mutual Life Ins. Co. v. Hillmon, 188 U. S. 208, 219 (1903); Boyle v. U. S., 259 Fed. 
803, 808 (C. C. A. 7th, 1919); Winchester & Partridge Mfg. Co. v. Creary, 116 U. S. 161, 166 (1885). 
The association of the alleged conspirators in the prosecution of the “common plan or enterprise” must 
be proved by independent evidence, but the illegality of the conspiracy may be proved by the declarations 
of the conspirators themselves. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 249 (1917). 
The trial court, in its discretion, may at the outset receive declarations of an alleged conspirator subject 
to connection by later proof of conspiracy. Cohen v. U. S., 157 Fed. 651, 655 (C. C. A. 2d, 1907). If 
the court can be persuaded to adopt this procedure it may prove especially advantageous to the prosecution. 
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individual making the statement is also a defendant. But the practical difference 
is that the admission will come in against the individual if he is a defendant, and 
once the admission is in the record it makes so little difference whether it is received 
against the corporate defendant that defendants’ counsel generally will not challenge 
the authority of the declarant to bind the corporation. 

In the trial of United States v. Warner Bros. Pictures, Inc., et al., held in St. Louis 
in 1936, this practical consideration, plus the trial judge’s unusual strictness in re- 
ceiving vicarious admissions, led to a withdrawal of the suit against nine motion 
picture corporations after three weeks of trial, and the filing of a new suit in New 
York against the same corporations plus 31 individual defendants. District Judge 
Molyneaux, who presided at the trial, ruled that the admissions of Adolph Zukor, 
President and Chief Executive Officer of Paramount Pictures, Inc., could not be 
received in evidence against the Paramount Corporation without specific proof of 
Zukor’s authority to speak for the corporation with respect to the distribution of 
films. Zukor was not named as an individual defendant in the St. Louis suit. In 
an effort to prove Zukor’s authority to speak for the corporation, the Government 
called Charles D. Hilles, one of the trustees in bankruptcy of the Paramount Cor- 
poration. Hilles testified that Zukor had been President of Paramount, and con- 
tinued in this position after the bankruptcy. He testified that Zukor had the title 
of “Chief Executive Officer” as well as President, that Zukor had been asked to 
concentrate on the production of pictures, that one Schaefer had been designated as 
General Manager to coordinate the work of distributing and exhibiting films, and 
that although Zukor worked chiefly on production, he was never forbidden from 
carrying on distribution. 

The Government argued that Zukor’s position as President and Chief Executive 
Officer gave him general supervisory jurisdiction and presumptive authority to speak 
for the corporation on matters of distribution of films.*” The Government had also 
offered proof that Zukor had joined with Schaefer in conferences with customers 
pertaining to the distribution of films. Nevertheless, Judge Molyneaux ruled that 
there was not sufficient proof that Zukor had authority to speak for the corporation 
on matters of distribution or that he was transacting corporate business when he 
and Schaefer presumed to discuss the marketing of pictures with customers. It was 
found to be impossible to meet such a high standard of preliminary proof. The 
testimony concerning Zukor’s admissions to customers was stricken out. This en- 
couraged defendants’ counsel to make motions to strike out other conversations 
between Government witnesses and officers of Paramount and Warner Bros., on the 
theory that the officers making the admissions were merely expressing opinions 


®7 Bassick v. Aetna Explosives Co., 246 Fed. 974, 987 (S. D. N. Y., 1917), quotes from Aetna Ex- 
plosives Co. v. Bassick, 176 App. Div. 582, 163 N. Y. Supp. 917, 921 (1917), in stating that “where a 
president of a trading or business corporation is given general management and control of its property, 
business, and affairs, the corporation is prima facie bound by contracts entered into by him in the name 
of the corporation, if the contracts are within the apparent power of the corporation.” 
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regarding past actions on the part of their corporations and were not affirmatively 
shown to be transacting corporate business. Most of thesé motions were granted. 

Under these circumstances, the Government moved to dismiss “without prejudice” 
to its right to file a new suit. The motion was granted over defendants’ objection. 
The defendants appealed to the Supreme Court, which held in a per curiam opin- 
ion®® that the appeal should be dismissed and the decree of dismissal without prej- 
udice should be affirmed, on the authority of earlier Supreme Court cases holding 
that a complainant in equity has the absolute right to dismiss his bill at any time 
before final decree unless some plain legal prejudice would result to the defendants 
other than the mere prospect of future litigation.®® 

While this appeal was pending, the Government filed a new suit against the same 
nine corporate defendants, plus 31 new individual defendants such as Zukor, as 
against whom the Government was prepared to prove admissions.*° This suit was 
settled by a practical arrangement under which the defendants undertook to guaran- 
tee contracts to the complaining witnesses for the exhibition of pictures in their 
theatres. 

Prior testimony by corporate officials is occasionally offered in evidence as a vicar- 
ious admission binding upon the corporation. A statement made by an individual 
defendant is of course no less admissible against him because it was made in the 
form of sworn testimony.*t The more difficult question is whether prior testimony 
by an individual can be received as a vicarious admission, binding upon the corpora- 
tion under any circumstances. The case involving the Doheny-Fall Teapot Dome 
fraud perhaps goes furthest on this point.*? There Doheny’s testimony relating to 
past events before a Senate Committee investigating the Teapot Dome fraud was 
received in evidence against Pan American, because Doheny at that time was Pres- 
ident and principal stockholder of the corporation and was presumably testifying 
“within the scope of his authority as an agent”** of the corporation in an effort to 
explain the oil leases to the committee and thereby exculpate the corporation from 
suspicion of fraud.** 

13. PRooF OF CoMPETITION 


Most antitrust trials involve the issue of the existence or nonexistence of compe- 
tition, and the question therefore arises as to how this issue may be proved. In the 
typical antitrust case the Government is endeavoring to show suppression of com- 
petition or an absence of competition following the imposition of the restraints, and 
the defendants are endeavoring to show the existence of vigorous competition. How- 


88 Warner Bros. Pictures, Inc. v. U. S., 298 U. S. 643 (1936). 

8° Pullman’s Car Co. v. Transportation Co., 171 U. S. 138, 145-146 (1898); McGowan v. Columbia 
River Packers’ Ass’n, 245 U. S. 352, 358 (1917); Ex parte Skinner & Eddy Corp., 265 U. S. 86, 93-94 
(1924); Jones v. Securities and Exchange Commission, 298 U. S. 1 (1936). 

49. S. v. Warner Bros. Pictures, Inc., S. D. N. Y. Eq. No. 82-206, petition filed Feb. 25, 1936. 

“1 Coggey v. Bird, 209 Fed. 803, 807 (C. C. A. 2d, 1913). 

*2 Pan American Petroleum Co. v. U. S., 9 F. (2d) 761, 768-769 (C. C. A. oth, 1926), 273 U. S. 
456, 499 (1927). “* 9 F. (2d) at 769. 
“4 See also Guardian Trust Co. v. Meyer, 19 F. (2d) 186, 191, 192 (C. C. A. 8th, 1927). 
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ever, the situation may be reversed in a trial under Section 7 of the Clayton Act, 
where the Government seeks to enjoin one corporation from acquiring the stock of 
a competing corporation. There the Government has the burden of proving the 
existence of competition between the two corporations. 

The party endeavoring to establish the existence of competition is generally found 
on the affirmative of the question as to whether witnesses can testify to the conclusion 
that competition exists. 

In the suit brought by the Government under the Clayton Act in 1935 to enjoin 
the merger of Republic Steel Corporation and Corrigan-McKinney Steel Company, 
the Government called a series of witnesses who testified that competition between 
the two corporations was intense, that they solicited orders for comparable steel 
products from the same customers, and that their salesmen engaged in rivalry to 
perform services for customers common to both steel companies.** This proof was 
fortified by statistical exhibits showing the volume of production of each comparable 
steel product, the volume of sales in states where each marketed its products, lists of 
the customers common to both companies, percentages of the industry’s various steel 
products produced and sold by each company, etc. 

Generally, however, the extent of competition cannot be reduced to a mathematical 
formula. It is essentially a matter of opinion and judgment by people who have 
had occasion to study the operation of the industry. This leads to the question 
whether the existence of competition can be proved by mere conclusions of members 
of the trade. In the Trenton Potteries case, where the defendants sought to rebut 
the Government’s proof of price fixing, the court would not permit defendants’ wit- 
nesses to testify to the conclusion that competion was still intense, and this was sus- 
tained by the Supreme Court.“* A strict application of this rule would perhaps also 
preclude customers, economists or other Government witnesses from testifying to 
the conclusion that they had observed an absence of competition in the industry. 
The issue of competition then must be proved by analytical exhibits showing the 
competitive or non-competitive aspects of such statistical facts as production and sales 
and by testimony of people in the trade who can give concrete and specific evidence 
of the character of the bargaining between sellers and buyers and other manifesta- 
tions of active rivalry for business. 


“5U. S. v. Republic Steel Corp., 11 F. Supp. 117 (N. D. Ohio, 1935). It is interesting to note that 
mere rivalry for orders is regarded as substantial competition worth preserving in an industry where 
virtually all other manifestations of competition, such as variation’in prices and terms, have ceased. This 
of course is consistent with the principle that a concerted restraint upon prices and terms constitutes an 
unreasonable restraint of trade even though the members of the industry continue to engage in rivalry 
for customers’ orders. See Sugar Institute v. U. S., 297 U. S. 553' (1936), where the sugar refiners’ 
concerted program of price reporting and suppression of competition in terms, quantity discounts, freight 
absorptions and other allowances to customers, was held to constitute an unreasonable restraint of trade 
despite the continued existence of intense rivalry among the refiners for orders. 

“°U. S. v. Trenton Potteries, 273 U. S. 392 (1927). In the Aluminum trial, Judge Caffey permitted 
the defendants to testify over the Government’s objection that there was competition with the Aluminum 
Company of America from secondary aluminum, the copper and steel industry, and foreign producers. 
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Market LEADERSHIP 
compared to price leadership, 65. See Price 
LEADERSHIP. 

Montague & Co. v. Lowry, 59. 

Motion Picture Patents Co. v. Universal Film Mfg. 
Co., 69. 


Nat. Ass’n of Window Glass Mjrs. v. U. S., 87. 
Norris-Lacuarpia Act, 86. 
Northern Securities Co. v. U. S., 46. 


O’Manoney BILL, 110. 


Paramount Famous Lasky Corp. v. U. S., 59. 

PATENTS 
restrictions based on, in building industries, 12-13; 
constitutional provision for, 74, purpose of, 74; 
evolution of, laws, 75, rights of holder of, 75-76; 
increasing complexity of industrial uses of, 76; 
complexity and expense of litigation involving, 76- 
497, effect of, on imposing restraints, 77; combina- 
tions of holders of, to avoid deadlocks, 77; licens- 
ing agreements and their abuses, 78; inquiry by 
TNEC into abuses of, 78-79; suggestions to TNEC 
for legislation limiting restrictions by, 79-80; need 
for clarifying law on relation of, to antitrust laws, 
80-81; grand jury investigation of abuses of, 81; 
suit against glass container industry involving re- 
strictions by, 81. 

Perlman v. Firestone Tire & Rubber Co., 131. 

PRESENTMENTS 
by grand jury, described, 134-135. 

Price Fixinc 
analyses of cases involving, agreements, 52-55. 

Price LEADERSHIP 
conditions for maintenance of, 56, 64; reasons for 
resort to, 63-64; relation of, to standardization of 
product, 64-65, to basing point system, 65-66, 72- 
73, to formula prices, 66-68, to control of produc- 
tion, 68-69; similarity of, to market leadership, 
65; analyses of cases involving legality of, 55-58, 
69-71; proposed legislation to restrict, considered, 
72-73. 
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Pustic STATEMENTS 
policy of issuing, of reasons for instituting antitrust 
proceedings, 15-16. 


RESTRAINT OF TRADE 
early common law cases of, 27; relation of, to es- 
tablishment of common right to calling, 27-29, 40; 
careful restrictions placed on exceptions to rule 
against, 36-39; breadth and flexibility of rule 
against, 40-41. 

RoBinson-PaTMAN AcT, 35, 95. 

RoosEVELT, FRANKLIN D. 
President, proposes TNEC inquiry into patent 
abuses, 78. 

Rute oF Reason 
application of, to determine where combinations 
legal, 14; development of, described, 43-45; appli- 
cation, of, in Standard Oil case, 47. 

Rutes oF Crvit PRocEDURE 
new Federal, discussed: Rule 26, 139, 140, Rule 
30, 139, Rule 33, 140, Rule 34, 143, Rule 36, 144, 
Rule 43, 149, Rule 45, 141. 


Schechter Corp. v. U. S., 150. 

SHERMAN ANTITRUsT AcT: ENFORCEMENT 
function of, to dramatize ideal of competition, 8, 
10; inadequate enforcement of, in past, and its 
effect, 9-14; sources of confusion as to policy un- 
der, 10-11; case method of clarifying, 14-15; use 
of public statements to clarify, 15-16; choice of 
remedies under, 16-17, 104-110; need for proceed- 
ing under, against all combinations in single field, 
17; results obtainable by effective enforcement of, 
17-19; as means of preventing unbalanced econ- 
omy in wartime, 19-20, and profiteering, 20; pro- 
posed plan of organization for effective enforce- 
ment, 21-23; relative importance of cases involving 
“integrated” and “loose” combinations, 43; refine- 
ment in character of restraints now encountered in, 
61-62; policy as to, against patent restraints, 80- 
81, against labor union restraints, 87-89. See Com- 
PLAINTS, “INTEGRATED” COMBINATIONS, LABOR 
Unions, “Loose” ComBINATIONS, PATENTS, PRICE 
LEADERSHIP. 

SHERMAN AntTiTRUsT Act: History 
economic pressures leading to enactment, 24-25; 
first bill and its revision, 25-26, 37; early English 
common law background of, 26-29, 36-37; Amer- 
ican constitutional law background of, 30-32; re- 
lating to labor union claim of exemption, 83-84. 

SHERMAN ANTITRUsT AcT: REMEDIES 
criminal and civil, 104; policy as to use of crim- 
inal, 104-105, civil, 105-106; use of injunction to 
require affirmative action, 106; policy as to con- 
current use of criminal and civil, 106-107; con- 
siderations governing use of consent decrees, 108- 
110; proposed legislation for civil penalties, 110- 
111. See Granp Jury, TRIALS. 

Suippinc AcT, 39. 

Standard Oil Co. of N. J. v. U. S., 43, 44, 45, 46, 47, 
52, 84, 105. 
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Standard Sanitary Mfg. Co. v. U. S., 53, 106, 107. 

SraTuTE OF Monopo.ies, 28. 

SUBPOENAS 
file searches in lieu of, duces tecum, 102-103; 
handling of documents obtained by, in grand jury 
proceedings, 128; scope of, duces tecum, 129-130, 
142; use of, duces tecum, in antitrust trials, 141- 
143; application of, to foreign documents, 142-143, 
rules as to inspecting documents obtained by, 144- 
145, and their authentication, 144-145. 


Tailors of Ipswich Case, 29. 

TEmMporARY NationaL Economic CoMMITTEE 
plan of antitrust organization proposed to, 21; per- 
manent functions proposed for, 22-23; considera- 
tion of patent restrictions by, 75, 78-79; sugges- 
tions to, by Dep’t of Justice for new patent legis- 
lation, 79-80. 

TRIALS 
in antitrust cases: pre-trial procedure in prepara- 
tion for, 138-141; obtaining and selecting docu- 
ments for use in, 141-145; choice of method for, 
145-147; opening statement in, 147-148; selection 
of witnesses in, 148-149; cross-examination de- 
fendants’ witnesses in, 150-152; vicarious admis- 
sions by corporate defendants in, 153-155; proof 
of competition in, 155-156. 


United Mine Workers v. Coronado Coal Co., 88. 

U. S. v. Addyston Pipe and Steel Co., 44, 52. 

U. S. v. Aluminum Co. of America, 140, 142, 144, 
149. 

v. American Can Co., 43. 

v. American Linseed Oil Co., 56, 58. 

v. American Medical Ass’n, 123. 

v. American Tobacco Co., 43, 45, 47- 

v. Blair, 129. 

v. Brims, 85. 

v. Corn Products Refining Co., 43. 

v. E. C. Knight Co., 46. 

v. Goldman, 114. 

v. Greater New York Live Poultry Chamber of 

mmerce, 132. 

v. First National Pictures, Inc., 60. 

v. International Harvester Co., 43, 50, 54, 69. 

v. Joint Traffic Ass’n, 44, 52. 

v. Lehigh Valley R. R., 49. 

v. McHie, 131. 

v. Reading Co., 48. 

v. Rintelen, 125. 

v. Southern Pacific Co., 48. 

v. Sugar Institute, Inc., 56, 57, 58, 59, 141. 

v. Swift & Co., 105, 106. 

v. Trans-Missouri Freight Ass’n, 44, 52. 

v 

v 

v. 

v. 
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. Trenton Potteries Co., 52, 53, 54, 115, 156. 
. Union Pacific R. R., 48. 

. United Shoe Machinery Co., 49, 50, 69. 

. U. S. Steel Corp., 49, 54, 70. 

. Warner Bros. Pictures, Inc., 154. 
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U. S. v. Wells, 126, 128. 
U. S. v. Winslow, 49. 


VENUE 
rule as to, in Sherman Act cases, 115, 145. 


War 
Sherman Act as preventing economic unbalance in 
time of, 19-21; complaints received by Antitrust 
Division at outbreak of, 20. 

Wacner Act (NLRA), 38. 

Wess Export Trave Act, 38. 
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WITNESSES 

secrecy of testimony of, before grand jury, 124- 
125; use of hostile, before grand jury, 127, 128- 
129, 138-139; privilege of, against self-incrimina- 
tion before grand juries, 131-132, at trials, 152; 
impeaching or refreshing recollection of, by use of 
grand jury transcript, 132-134; selection of, in 
antitrust cases, 148-149; cross-examination of de- 
fendants’, 150-152; testimony by corporate officials 
as corporate admission, 153-155; proof of competi- 
tion by, 156. 





